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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


NONTEMPORARY STORAGE OF HOUSEHOLD GOODS—Removal at 
Government expense prior to issuance on new PCS orders 


@ A recent decision of the Comptroller General in- 
volved the question whether the Joint Travel Regula- 
tions might be amended to authorize the removal of 
household goods at Government expense from nontem- 
porary storage prior to the issuance of new permanent 
change of station orders, when such removal is for de- 
livery to the same local area from which the household 
goods were placed in storage. In support of the pro- 
posed authorization it was pointed out that the omission 
from the current regulations works a hardship on mem- 
bers assigned overseas with concurrent travel of de- 
pendents provided. It was further indicated that place- 
ment of household goods into nontemporary storage is 
based on circumstances existing at that time; that if, 
after such action, a new set of circumstances develops 
requiring the dependents to return to or remain at or 
in the vicinity of the old station, they can obtain their 
household goods only by paying for the cost of removal, 
since current regulations provide only for removal from 
nontemporary storage incident to the next permanent 
change of station orders. 

The Comptroller answered the question in the affirma- 
tive—stipulating, however, that, generally, any other 
movement or restorage of the effects at Government ex- 
pense would not be proper prior to the issuance of fur- 
ther permanent change of station orders. The author- 
ized change has been incorporated in paragraph M— 
8101.9 of JTR (Comp. Gen. Dec. B-142462 of June 9, 
1966). 
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DEATH GRATUITY AND BURIAL EXPENSE—For Reservist directed 
to perform inactive duty training 


@ A question was presented concerning the propriety 
of payment of the death gratuity and burial expenses 
in the case of a Reservist who had been directed to per- 
form inactive duty training. The Reservist was to re- 
port to a Reserve drill with his unit at a Reserve Center 
at 1915 hours, where he was scheduled to instruct a 
class at the drill. He arrived at the Center approxi- 
mately one hour before his instructional duties were to 
begin, for the purpose of preparing for a future drill 
which he was also to conduct. This was with the knowl- 
edge and consent of his commanding officer, and the 
preparation required the use of materials available only 
at the Center. The Reservist, after spending about 15 
minutes at the Center, walked across the street to a 
dairy bar. While recrossing the street a short time 
later, in returning to the Center, he was struck and 
killed by an automobile. 

Authority is provided in 10 U.S.C. 1475 for the pay- 
ment of a death gratuity when the member involved dies 
from injuries received “while traveling directly to ... 
inactive duty training.” The Comptroller observed 
that the Reservist was free to leave the Center if he 
elected to do so and therefore it could not be concluded as 
a matter of law that he was not “traveling directly” to 
his inactive duty training station when he was recrossing 
the street in returning to the Center. It was concluded 
that the death gratuity was payable. 


(Continued on page 78) 























EVOLUTION OF MILITARY LAW. 


CAPTAIN ANTHONY J. DeVICO, USN* 


Our system of military justice dates back to the 17th Century, states 
Captain DeVico, who credits Gustavus Adolphus of Sweden with many 
innovations in military legal thinking that have continued to this day. 
After tracing the contributions of the British Navy and the early 
American Navy, he discusses our present procedure under the Uniform 
Code of Military Justice and illustrates the relationship between our 
civilian tribunals and courts-martial. 


OU GENTLEMEN HERE today are study- 

ing the role of command and staff systems 
in the planning and operations of military en- 
deavor. With this in mind, I plan to cover 
briefly three areas. The first part of my presen- 
tation will endeavor to show how the evolution 
of military law has historically followed the 
evolution of command and staff developments in 
military organizations, especially since the early 
17th century in Europe. Then, I will outline the 
American judicial system, civilian and military, 
and lastly I plan to discuss in general the mean- 
ing of military justice and why we have courts- 
martial. 

We can start by dividirg military legal 
history, as well as military history in general, 
into three periods. The first period extends from 
the advent of written history to the fall of the 
Roman Empire, with its sophisticated legal sys- 
tem and splendid military organization. The 
second period embraces generally the Middle 
or Dark Ages, from about the year 846 A.D. to 





*Captain DeVico is currently the Commanding Officer, U.S. Naval 
Justice School, Newport, Rhode Island. During World War II, Cap- 
tain DeVico was an instructor at several naval air stations, Person- 
nel Officer at a primary naval air base and later Executive Officer 
of the Naval Flight Preparatory School at Y: iliams College, Massa- 
chusetts. At sea, he served in destroyers, participating in combat- 
ing operations in the Mediterranean. 

Since his appointment as a Navy law specialist in 1946, Captain 
DeVico has had assignments at Shanghai, China, at the First Naval 
District, with the Sixth Fleet, and with the Atlantic Submarine 
Force. He has served as Director, Administrative Law Division in 
the Office of the Judge Advocate General, and prior to receiving 
his orders as Commanding Officer, U.S. Naval Justice School, 
Captain DeVico served as Assistant Judge Advocate General for 
Personnel, Reserve and Planning. 

Captain DeVico holds an LL.B. degree from Boston College and 
an M.A. degree from Boston University. He has been admitted to 
practice before the U.S. Supreme Court, the Supreme Court of the 
Commonwealth of Massachusetts, the Federal District Court for 
Boston, Massachusetts, and the U.S. Court of Military Appeals. 





Editor’s note: This article is adapted from a lecture presented by 
Captain DeVico at the Naval War College on 1 March 1966 and is 
printed here with permission of the author and the Naval War 
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1500 A.D., during which time military thought— 
legal and otherwise—can be said to have been 
generally retrogressive rather than progressive. 
Today we are in the third period, which began 
in the early 1600s, at about the time of the 
Swedish general Gustavus Adolphus, command- 
er of the most effective military organization in 
Europe at that time. Gustavus is reputed to 
have been responsible for many staff innova- 
tions—one of which was to add judge advocates 
on @ permanent basis. He also set up a system 
of military tribunals that provided for a general 
court and lower courts strikingly similar to our 
present general courts-martial and special 
courts-martial. Undoubtedly, history best re- 
members Gustavus for his contributions in de- 
veloping the army supply system, specifically 
his improvements in staff functions in the lo- 
gistics area. However, it is also abundantly 
clear that Gustavus had a special appreciation 
for the traditional role of military law. Dating 
from at least the time of the Roman Legions, the 
single and simple purpose of military law has 
been to render more effective the commander’s 
fighting force by prescribing and enforcing 
standards of behavior for the members of the 
military force. 

As I have indicated, military law necessarily 
evolved in the context of the development of 
command and staff relationships. Especially 
during the 17th century, the law, although a 
command responsibility, became more and more 
a staff function. Staff functions in general, dur- 
ing that period, were specializing and differenti- 
ating in order to meet the new social and 
technological conditions that were influencing 
military endeavor. To cite an example, the 
quartermaster was becoming a specialized mem- 
ber of the commander’s staff. Part of the quar- 
termaster’s function in those days was foraging 
ahead of the main body of troops, searching for 
food and fodder. This role made him a natural 
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to get into the intelligence business also. And, 
if he should perchance encounter elements of the 
enemy force, who might also be foraging, then 
the quartermaster became an operations officer. 
It took a few more generations of staff evolution 
before the commander’s staff expanded to ac- 
commodate the specialized functions of intelli- 
gence and operations as staff functions, separate 
from logistics and supply. 

The same sort of thing was happening on the 
legal side of the business. A commander usually 
had a provost marsha] and an executioner or 
two on hand to enforce some general ground 
rules either he or custom had laid down for his 
troops. Later, as armies became larger, more 
permanent, and nationalized, extensive military 
codes came into being, and the lawyers or judge 
advocates became permanent fixtures on the 
commander’s staff. The reasons behind these 
staff evolutions were grounded in both social, 
that is to say political, and technological 
changes. To illustrate, I will mention one social 
and one technological change which gave im- 
petus to military staff development. Following 
this I will give a brief case history of how Gus- 
tavus reorganized his staff in the legal area to 
accommodate to the changing conditions. It was 
Gustavus who set the precedent, and who can 
be said to have set off the “evolution of military 
law” as we know it today. 

As the 16th century drew to a close in Europe, 
feudal wars were rapidly becoming part of the 
past, while organization and method were again 
becoming a part of the military system. The 
feudal part-time fighter, who had cluttered up 
the battlefields during the Dark Ages, was being 
discredited. Europe was rediscovering some- 
thing the ancient civilizations had known cen- 
turies before: namely, that war was an art to be 
studied and improved. Previous wars fairly 
well established that a military organization 
could not successfully exist for long unless a 
system of command existed at the top, which, 
although vested in one individual, could not be 
effectively executed without assistance from 
some sort of a staff. 

An important factor that brought about mili- 
tary reorganization was the technological break- 
through made in the wide utilization of gun- 
powder, particularly in the rapidly expanding 
artillery arm. Now, with the increased fire- 
power came increased costs. Not only indi- 
viduals but nations were going bankrupt trying 
to support the new weapon system based on 
gunpowder. (I wonder if the DOD got its 


ideas on “cost-effectiveness” from reading the 
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history of this period?) Of course, it was in- 
evitable that with the widespread use of gun- 
powder, the armies needed more technically 
trained men and staff experts. New logistic, 
as well as other, problems had to be met. 

Although changing technology carried indi- 
rect implications for military law, the vast 
social changes taking place in Europe gave 
impetus to military law. Feudalism was being 
phased out and replaced by the political entity 
known today as the nation-state. The financial 
and political power centralized in the nation- 
state soon came to support military forces on 
a size and quality never before possible under 
the decentralized feudal system. As a result of 
this political reorientation, the older system of 
military law consisting of customs, usages and 
ad hoc prescriptions of military commanders 
was replaced by a new system of definitive mili- 
tary legal codes. These codes were adminis- 
tered by judge advocates, and, in due course, 
incorporated into the national law of the nation 
concerned. Today, for example, the Uniform 
Code of Military Justice, “the umbrella” under 
which all of us in uniform live, is a military code 
incorporated into the national law of the United 
States. 

As I indicated earlier, General Gustavus 
Adolphus established precedents in military law, 
many features of which were copied by sub- 
sequent European command systems and remain 
with us today. Gustavus’ staff organization is 
worth examining: he was the first to add a chief 
quartermaster on a permanent basis at the regi- 
mental level, two judge advocates, two chaplains, 
four surgeons and four provost marshals. 

Two chaplains appear to have been an ex- 
tremely large representation for men of God, 
according to the standards of that time. Gus- 
tavus saw to it that they were kept busy. In 
addition to special services before battle, prayer 
was required for his entire force both in the 
morning and evening. Many authorities are of 
the opinion that Gustavus was the first to com- 
mission chaplains as members of the regular 
military. 

The medical section of the staff performed 
dual functions since the surgeons were both 
medical officers and barbers. Apparently close 
connection then existed between cutting hair 
and, say, amputating a limb. It was thought 
that the same person could do both kinds of 
cutting expertly and successfully. It took ad- 
ditional years of staff refinements before these 
two functions were separated. 























The significant development from our point 
of view is the introduction of a permanent judge 
advocate section within the regimental staff. 
This move demonstrated that the methodical 
technique had not been restricted to supply and 
tactics but had been extended also into regulat- 
ing the manner in which violations of orders 
were to be punished. The basis for much sub- 
sequent military law was established during the 
siege of Riga (1621) when Gustavus issued field 
regulations establishing his system of courts- 
martial. Under these regulations the com- 
manding officer of the regiment was president 
of the court, and the members who heard the 
case were chosen, as in our present system, from 
within the organization that convened the court. 
There was a clear delineation of authority be- 
tween the provost marshal and the courts. 

The regulations of 1621 provided, in addition 
to the regimental court-martial, for a permanent 
general court-martial, on which the royal mar- 
shal of Sweden was to be president and high 
military officers were to be members. The regi- 
mental courts had jurisdiction over thieving, 
insubordination, and all minor crimes, while 
the higher court took cognizance of treason and 
other major offenses. This system of military 
tribunals, the generai court and the lower courts, 
bears a striking similarity to the general court- 
martial and special court-martial that we have 
today. I may add it appears that Gustavus’ 
courts had plenty of business because, even on 
the regimental level, at least one hangman was 
permanently assigned. 

Although his system of courts-martial had an 
established procedure for administering mili- 
tary justice, history furnishes us an interesting 
exception to his judicial methods. Gustavus 
was strongly opposed to dueling among his offi- 
cers and he made it a capital offense. Never- 
theless, he granted two of his officers special 
permission to meet each other ina duel. It may 
have been quite a surprise the next morning for 
the two duelists to discover their general among 
the spectators. But it must have been a down- 
right shock to them when Gustavus announced: 
“Now, gentlemen, have at it, and do not stop 
until one of you is killed. Moreover, I have the 
provost marshal at hand, who will at once ex- 
ecute the other.” 

So much for a brief history on the evolution 
of military law. Let us now turn to the evolu- 
tion of U.S. naval law. 

Since 1951, the Uniform Code of Military 
Justice has been the law for U.S. Armed Forces. 
Prior to that time the basic law for the Navy was 
the “Articles for the Government of the U.S. 


Navy,” the genesis of which was the original 
“King’s Regulations and Admiralty Instruc- 
tions” of the British Navy. The King’s Regula- 
tions, first issued in the year 1731, was a digest 
and codification of the customs, usages and in- 
numerable rules of various naval commanders 
through several centuries of British naval 
experience. 

The early British experience provided for 
such interesting punishments as tying a mur- 
derer to the dead body of his victim and throw- 
ing both into the sea. At one time dismissal 
from the naval service consisted in the elaborate 
procedure of first ducking a man under two fath- 
oms of water and then towing him from the stern 
of a ship to the shore, where, if he survived, he 
was dismissed from the service. Shortly there- 
after, punishment became a bit more humane 
in that the convicted man was lashed to the bow- 
sprit of the ship, furnished with a biscuit, a can 
of beer and a knife. The convicted man then 
had the choice of starvation or cutting his bonds 
and falling into the sea. These punishments 
were part of the regime when ships still sailed 
under the “ancient law and custom of the sea.” 
Part of the custom of the time provided that an 
admiral upon assuming command, or setting out 
on a particular mission, would issue a series of 
his own regulations for the ships of his fleet. 
It was from such customs, usages and ad hoc 
rules that the standardized approach te disci- 
pline in the Royal Navy evolved. The “King’s 
Regulations and Admiralty Instructions” of 
1731 were incorporated into national law by an 
Act of the British Parliament in 1749. 

The American Colonies in 1775 borrowed 
from the British experience when John Adams 
framed the “Rules for the Regulations of the 
Navy of the United Colonies,” the United States 
then not being under the Constitutional form of 
government we know today. The John Adams 
compilation or “bluebook” consisted of over 40 
paragraphs. Those offenses not particularly 
specified in that “bluebook” were punished ac- 
cording to the unwritten laws and customs of the 
sea which were then known as the “Captain’s 
Cloak.” 

In 1798 the Navy Department was formed, 
a Secretary of the Navy was added to the Presi- 
dent’s Cabinet, and the “Articles for the Govern- 
ment of the U.S. Navy” were adopted. These 
Articles were essentially the same in content 
as the earlier Rules formed by John Adams. 
By way of several congressional amendments 
and additions, the Articles grew in number 
through the years from 1798 until a few years 
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before the Uniform Code of Military Justice 
(hereinafter referred to as the UCMJ) became 
law in 1951. 

The UCMJ was created by Congress to unify, 
consolidate, revise and codify the old statutory 
provisions pertaining to military justice in all 
the armed forces. This meant that the UCMJ 
replaced the Articles of War then in use by the 
Army and Air Force; the Articles for the Gov- 
ernment of the Navy (popularly known as 
“Courts and Boards” and “Rocks and Shoals”) 
and the Disciplinary Laws of the Coast Guard. 

In designing the UCMJ, Congress responded 
to two separate interests which from time to 
time meet head-on in controversy. On the one 
hand, Congress appreciated that the military 
must have the means to enforce disclipine effec- 
tively within the military society. On the other 
hand, Congress had constituents alleging certain 
gross abuses of authority by some of the military 
during World War II. In fact, some few Con- 
gressmen stated that while in uniform they ob- 
served actual abuses. (Be careful how you treat 
the young officer of today—he may be the Con- 
gressman or Senator of tomorrow.) I feel, per- 
sonally, that another factor present in urging a 
uniform system for all the services was the 
popular concept of unification. 

Thus, the UCMJ is, it seems to me, a blend 
of the basic requirements of justice under our 
American way of life, the basic requirements of 
the actual realities of the American military sys- 
tem, and the basic requirements of the realities 
of the American political system. 

Now, I will construct an outline of the gen- 
eral pattern of the American judicial system, 
illustrating briefly the relationship between 
civilian tribunals and courts-martial. I’d like 
to begin by saying it seems to me that the classic 
problem for democratic nations in matters of 
military discipline has always been that the con- 
cept of freedom of the individual as a citizen 
seems totally inconsistent with the blind ad- 
herence to command. The actual fact, however, 
is that the individual in society is not so free, 
and military obedience is not so rigid, as the 
classic concepts state them to be. 

I think it is important for military command- 
ers to have at least a passing acquaintance with 
the overall administration of criminal justice 
within the United States, appreciating in par- 
ticular the role of the military tribunal as a 
component part of that system. Further, since 
a military commander exercises considerable 
authority in the military judicial system, he 
should possess the best understanding possible 
of the court-martial and appellate review sys- 
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tem, as well as a general knowledge of its opera- 
tion and procedure. I beiieve that an under- 
standing of the military judicial system and the 
administration of discipline within the Armed 
Forces is an essential element of command. 
Generally speaking, responsibility for the en- 
forcement of civilian criminal law rests primar- 
ily with the 50 sovereign states. This is not to 
deny the fact that there are federal crimes pro- 
secuted by the Department of Justice. But the 
“run-of-the-mill” civilian crime is tried by local 
state authorities. Asan example, if Lee Harvey 
Oswald had lived to stand trial for the alleged 
assassination of President Kennedy, he would 
have been prosecuted for homicide, not by the 
United States of America, but by the State 


‘ of Texas. By far the majority of our civilian 


criminals are convicted in state courts for viola- 
tions of state law. 


Courts of the various states generally derive 


* their authority from the local state constitution 


and implementing statutes. Federal courts, 
which of course, include the military courts, de- 
rive their authority from the United States Con- 
stitution (Article I for the military—Arrticle ITI 
for the civilian). In terms of authority and 
power to punish, the most humble state court or 
the court of lowest jurisdiction is known vari- 
ously as the municipal court/district court/Jus- 
tice of the Peace court. In the federal system, it 
is a court presided over by a Commissioner who 
handles alleged misdemeanors and minor of- 
fenses, and is without a doubt the most “‘popu- 
lar” court. I use the term “popular” to denote 
only that most Americans who become em- 
broiled with the law find justice waiting for 
them, if at all, at this level of the judiciary. 

Unfortunately, many people, whose only ex- 
perience with violating the law is limited to such 
a court, equate justice, or the lack of it, with 
their personal experience in such a court. 

Over in the military, we have the summary 
court-marital and the Article 15, Non-Judicial 
Punishment, which, in terms of authority and 
power to punish, are also “courts” of lowest 
jurisdiction, handling only offenses minor in 
nature. These “courts’—and I employ the 
word loosely due to the nature of Article 15, are 
the most “popular” within the military. A fea- 
ture common to these military and civilian 
“courts” of lowest jurisdiction is that they are 
one-man courts, with no jury. The military 
man, like his civilian counterpart, will equate 
the quality of justice, or the lack of it, with his 
experience before such a tribunal. 

Moving to the next level, we find the much 
more dignified, far more authoritative and more 








powerful tribunals—civilian as well as military. 
The state’s superior court is the court of general 
criminal jurisdiction in most of the states. It 
is before this tribunal that an accused is de- 
fended by counsel, usually before a jury. 

On the federal level, the court of like jurisdic- 
tion is the United States District Court. This 
court functions as the trial court for federal 
crimes as the superior court functions for state 
crimes. Each state has at least one federal dis- 
trict court. These courts, the state superior and 
the federal district, are the civilian courts that 
try the serious-type crimes or felonies. 

Moving over to the military, we have the spe- 
cial and general courts-martial. The special 
and general courts-martial are the judicial 
bodies that constitute trial courts for disposition 
of the more serious crimes under the UCMJ. 
These courts are roughly analogous to their civil- 
ian counterparts, the state superior and the fed- 
eral district courts. For example, the members 
of a general court-martial act as jurors and the 
law officer acts as judge; but, as you know, the 
special court-martial members are both judge 
and jury. The special court-martial is limited 
in the punishment it may adjudge. 

Decisions arrived at in the state and federal 
trial courts can be appealed to the state’s su- 
preme court or the U.S. Court of Appeals, re- 
spectively. The decision of a state supreme 
court or a U.S. Court of Appeals is final, except 
that it may be reviewed or appealed to the U.S. 
Supreme Court. It is possible, in other words, 
for criminal convictions to be reviewed in the 
U.S. Supreme Court, whether the case was heard 
in the state or federal courts. 

Convictions by special and general courts- 
martial are not appealed as in the civilian courts. 
They are subject to an automatic review proc- 
ess, first by the convening authority. The con- 
vening authority has extremely broad, plenary 
authority over both the findings and the sen- 
tence. His action in turn is reviewed by a 
supervisory authority who is assisted in his 
responsibility by a staff law specialist. The 
supervisory authority, too, has extremely broad 
powers and may set aside a sentence for any 
reason or for no reason. In other words, the 
authority and jurisdiction of a convening and 
supervisory authority in the military system are 
for all practical purposes at least equal to those 
of the appellate tribunals in the civilian judi- 
cial system. Courts-martial with an approved 
sentence of confinement of one year or more 
or a punitive discharge are further automati- 
cally reviewed by an intermediate appellate au- 
thority, a Board of Review. The final appellate 
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tribunal in the military setup is the Court of 
Military Appeals (hereinafter referred to as 
USCMA). : 

The judgments of courts-martial are not gen- 
erally subject to review or direct appeal to the 
U.S. Supreme Court as in the case of judgments 
from the highest state or federal civilian courts. 
For the man in uniform, USCMA is the court 
of last resort. However, there is an indirect 
appeal or a collateral attack in the military, via 
the writ of habeas corpus. Without getting 
involved in the technicality, suffice it to say that 
for purposes of this discussion, the basis of such 
a writ is a serviceman’s contention that he has 
been denied due process of law in his court- 
martial in that the court-martial was funda- 
mentally unfair or arbitrary. 

The important thing here is that if the mili- 
tary establishment gives full and fair considera- 
tion to an accused’s insistence or contention in 
this regard, the civil court cannot reopen the 
issue. In fact, since adoption of the UCMJ and 
the creation of the USCMA, courts-martial have 
become far more insulated from review by the 
federal district courts, simply because full and 
impartial review is generally made of alleged 
violations of due process within the military 
itself. 

Simply stated, the civilian courts appear to 
be perfectly willing to let the military “wash 
their own laundry,” provided the military 
“washes it.” It is only when the military arbi- 
trarily refuses “to wash the laundry” but simply 
“hangs it out on a line to dry,” that the civilian 
court steps in. So much for the general pattern 
of the American Judicial System. 

The third part of this presentation concerns 
the meaning of military justice; why its admin- 
istration is placed in the hands of the military 
courts; and why we have courts-martial. 

A former Commissioner of the U.S. Court of 
Military Appeals explained that military justice 
is a system of law created to enforce certain 
standards of behavior, some of which are iden- 
tical to standards enforced in civilian life. 
Those standards have importance in maintain- 
ing discipline in the Armed Forces and public 
respect for those forces. 

Now, what is the need for “military justice”? 
It is necessary to enforce compliance with those 
new duties and responsibilities to which the 
civilian-become-soldier is subject. We know 
that some acts may be crimes when done by 
servicemen but not criminal when done by a 
civilian. For example, the civilian has a right 
to quit his job. He will not be criminally prose- 
cuted for failure to do his job properly. He 
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may be fired by his employer for poor perform- 
ance, but we are talking about criminality. 


How about the serviceman? 
right to quit his job? You know the answer 
to that. Unlike the civilian, he will be crimi- 
nally prosecuted for “taking off.” Likewise, a 
failure on his part to perform his job properly 
may and frequently does result in criminal pros- 
ecution. If all he had to worry about was being 
fired by his employer, “Uncle Sam,” we might 
have an increase in poor performance. Cer- 
tainly, haphazard or poor performance could 
be a real “easy way out” of military service. 
Extending the analogy one step further, the 
civilian who walks off his job simply leaves the 
work unfinished. Consider the serviceman who 
quits his station when shells start flying. In 
addition to leaving his duty unfinished, he may 
well jeopardize the safety of many men. 

Now, for an example of a different nature. 
There are certain duties which are enforceable 
both in civilian and military life that take on 
special meaning in the Armed Forces. Theft is 
agoodillustration. Theft, of course, is enforce- 
able and punishable in civilian life. In the 
Armed Forces this offense takes on a special 
meaning because of the conditions under which 
men live, such as crowded barracks, crowded 
bunk areas, lockers in close proximity, etc. All 
of these factors supply the thief a golden op- 
portunity. Due to these conditions under which 
men live in the service, there is a special need 
in the services to enforce the duty NOT to steal. 

Military justice exists, therefore, and is 
needed for the purpose of enforcing the obliga- 
tion to maintain certain standards of behavior, 
important not only in the maintenance of dis- 
cipline in the Armed Forces, but also in the 
maintenance of public respect for those forces. 
To put it another way, the readiness and effi- 
ciency of our military system at all times depends 
to a great extent upon two things: first, the re- 
spect, prestige and support our citizens give the 
men in uniform (they do help to pay us) ; and, 
second, the performance of the men in uniform 
to the requirements of their professional duties, 
especially when in armed conflict with the 
enemy. 

Having inquired into the meaning of military 
justice and having touched briefly on its need, 
we come logically to the question: “Why do we 
need to punish military offenders at Captain’s 
Mast, or trial by courts-martial?” Couldn’t 
civilian courts, civilian judges and/or juries 
take care of the situation? 

Let’s consider a few things: 


Does he have a 
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First of all, the consideration of convenience. 
Civil courts are located throughout the United 
States. Our forces, however, are operating all 
over the world. Establishing American civil- 
ian courts abroad would be a major undertaking 
even if it were politically possible to have U.S. 
courts sitting in foreign sovereign territories. 

(As I think about it, I suppose we could set 
up a court on a Navy ship, sail it anywhere in 
the world, drop anchor outside the territorial 
waters of a foreign nation and hold court. The 
problem that arises immediately—how long 
would it remain at sea with the civilian judges?) 

Moreover, the selection of judge and jury 
overseas would not be simple. Nor would the 
problems disappear if servicemen were tried 
in civil courts within the United States. Con- 
sider the possible disruption of military oper- 
ations ; the expense and time consumed in bring- 
ing witnesses, say, from Vietnam. When would 
these civil courts hold trials? Would they be 
scheduled around military operations and com- 
mitments, or vice versa? Not only could this be 
intolerable from the military point of view, but 
it could certainly complicate the attendance of 
witnesses. Itis certainly convenient, therefore, 
to try military offenders by military courts. 

Besides convenience, there is also the neces- 
sity of so trying military offenders—the neces- 
sity of those trying the offender to have a mili- 
tary viewpoint vice a civilian viewpoint. For 
one thing, the persons hearing the case will 
better understand and be more responsive to 
the problems involved. Such understanding 
can be most important in determining guilt or 
innocence. For example, in the trial for dere- 
liction of duty, a court composed of military 
persons would be much better qualified because 
of the experience of its military members to un- 
derstand the nature of the duties in which the 
accused was allegedly derelict. Again, to a 
civilian court, falling asleep on duty may not 
suggest the seriousness that it would to a 
military court. In similar fashion, a court com- 
posed of military members might better under- 
stand what constitutes disrespect to a superior 
officer in a trial for that offense. In short, mili- 
tary members will have a better understanding 
of the seriousness of the offense. 

A military court is undoubtedly better quali- 
fied than a civilian body to determine what sen- 
tence should be imposed on a convicted accused. 
Many civilians believe that sentences imposed 
for military offenses are incredibly harsh. This 
view is understandable if you consider that the 
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LEGALITY OF WARNING AREAS AS USED BY 
THE UNITED STATES 


CAPTAIN JOHN R. BROCK, USN* 


Military exercises are a traditional use of the high seas and the air 
space above them. Training of forces by states continues to be nec- 
essary. The use of the high seas for this purpose is a preparatory 
measure of a nation. Naval operations at sea during times of peace 
are the most common form of exclusive use of the high seas considered 
to be in accord with international law. Captain Brock concludes that 
the designation of such temporary zones of “use” as “warning areas” 
is legal where done in a reasonable manner. 


T WAS STATED in a recent New York Times 
article that the airlines, both commercial and 
private, have been breaking records and growth 
predictions for so long and with such regularity 
that the operational nightmare of handling 1,925 
landings and take-offs in a single day last Sep- 
tember at Chicago’s O’Hare International Air- 
port made hardly a ripple on the smooth surface 
of commercial aviation statistics. 

As the airways become more congested over 
the land, so the air space over the oceans is 
pressed by the requirement of sharing of the 
space by various users. This problem is in- 
creased by the historic military right of use of 
the oceans’ surfaces and the air spaces above 
the oceans, on a temporary basis, for maneuvers 
and military operations. 

Air transportation is a development entirely 
of the twentieth century. The Chicago Conven- 
tion, 1944,' and the International Civil Aviation 
Organization (ICAO) established by it, are in- 
tended to provide the legal and institutional 
framework for post-war international civil 
aviation. 

International air transportation operates 
within an extremely complex legal network. 
The basic authorities around which the various 
regulations are framed are the Chicago Conven- 
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tion and the International Civil Aviation Orga- 
nization set up under it. Over eighty States 
are now parties to this Convention and thereby 
members of the International Civil Aviation 
Organization. 

Extremely useful work has been done by the 
International Civil Aviation Organization in the 
field of quasi-legislation, in promoting interna- 
tional uniformity in aeronautical regulations, 
procedures, standards and practices. In many 
cases these regulations are being followed even 
by nonmembers. 

The question of the location of U.S. desig- 
nated “warning areas” on the high seas is 
frequently the subject of conversation in the 
international civil aviation circles as well as in 
the fishing industry and by other exploiters of 
the oceans’ resources. 

The United States has defined “warning 
areas” by a notice to the International Civil 
Aviation Organization as follows: “An area lo- 
cated more than three nautical miles beyond the 
shorelines of the United States in which a haz- 
ard to aircraft in flight exists.” 

Warning areas are established for military 
purposes and operations conducted therein are 
for military use. These areas are necessary to 
military operations. Civil aircraft are not pro- 
hibited or restricted from entering or proceed- 
ing through a warning area. Warning areas 
are established and charted. The considera- 
tions and actions required of military command- 
ers in the proper exercise of due regard will 
vary according to the nature and scope of the 
operations or exercise to be conducted within 
the area. 

The establishment of these hazard zones or 
“warning areas” is for the purpose of notifying 
all the world that operations are conducted in 
the designated area. Such notice always avoids 
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using any language that would indicate that the 
area is a “prohibited” area or that U.S. control 


is exercised over that area. The areas are set 
aside merely as areas of “use” by the United 
States during a certain period. There is no 
appropriation or effort to appropriate an area of 
the high seas, but merely a use for a specific 
purpose. 

The United States has chosen to use a differ- 
ent name for the term used in the regulations es- 
tablished by ICAO for a zone of “use” over the 
high seas where military operations are being 
conducted on a temporary basis. These areas 
are called “danger areas” under the ICAO and 
“warning areas” by the United States. Under 
the terms of the Convention, the practice of use 
of terms stated in different language by the 
various nations is acceptable where ICAO is 
notified of this practice. The United States has 
so notified ICAO in this instance. The effect in 
this case, therefore, of the meaning of the desig- 
nated area over the high seas is the same. The 
Council of ICAO has approved a term which 
from a practical point of view means the same as 
the term used by the United States. Thus, the 
concept of warning areas is affirmatively recog- 
nized by ICAO. 

The same concept has been reached by the 
United States and other maritime nations 
through the process of customary international 
law. The administrative body of ICAO has 
recognized that it is necessary to administer in- 
ternational civil aviation within the framework 
of customary international law and that opera- 
tion of military training is a fact of life with 
which civil aviation must accommodate itself. 

Members of the administrative body of ICAO 
have stated that plans regarding the air space 
should be developed in common by both civil and 
military authorities who should take account of 
national security.’ 

Military exercises are a traditional use of the 
high seas and the air space above them. The 
United States maintains that its actions in this 
respect are not contrary to the principle of the 
freedom of the seas. Nor is there any specific 
rule in international law forbidding the acts in 
question. During the last two decades the high 
seas have probably been used for military 
maneuvers and target practice more than any 
time since the principle of the freedom of the 
seas has been an accepted concept among 
nations. 


The rights reserved to all states by the inter- 





national law of the sea, commonly referred to as 
the freedom of the seas, include the right to fly 
over the high seas. This right has been specifi- 
cally codified in Article II of the 1958 Conven- 
tion on the High Seas. This Article provides 
further that all freedoms shall be exercised with 
due regard to the interests of others. Accord- 
ingly, civil aircraft have the duty to avoid inter- 
fering with a military exercise so long as that 
exercise is conducted in a manner calculated to 
avoid unreasonable interference with the naviga- 
tion of civil aircraft. 

Traditional international law, adapting itself 
to the political necessities of international life, 
and basing itself on the principle of self-preser- 


- vation, permits States a wide range of actions to 


ensure the protecting of their own rights, safety 
and existence. These actions are limited to 
what are accepted within the community of na- 
tions as reasonable acts. The recognition of the 
principle of self-preservation in international 
law is, of course, not implied authority for its 
abuse. Certainly use of the high seas for mili- 
tary training purposes, even to the extent of 
atomic tests where frocked with the cloak of 
reasonableness, is an act long accepted in cus- 
tomary international law. The rather flexible 
rules and procedures established by the Council 
of ICAO certainly are intended to be applied to 
civil aviation within the shell of customary in- 
ternational law and where circumstances re- 
quire it, these rules and procedures must be ap- 
plied subordinate to customary international 
law. 
Bin Cheng, the British writer on international 
law states: ‘ 
The principle of self-preservation, in its various mani- 
festations, is so fundamental that no system of law 
can possibly ignore it. The present generation, which 
has twice suffered from the terrible scourge of war 
and is living in an age in which the instruments of 
death and destruction have been perfected at a pace 
and to a degree almost defying imagination, is per- 
haps more bent than any previous generation on 
proscribing the use of force in international relations. 
o*” es cd 
Self-defense is, however, expressly recognized by the 
Charter of the United Nations as a natural, inherent 
or imprescriptible right of nations. (Art. 51) It is 
believed that, unless and until the system of pacific 
settlement of international disputes and collective 
security established by the Charter can be rendered 
effective, the traditional methods of self-preservation 
would still have to be admitted in the last re- 
sort, subject to the conditions described above. 
(reasonableness) 
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It has not been possible to establish, under 
the United Nations or otherwise, either effec- 
tive international control of armaments or com- 
mitments and procedures of global scope which 
offer reasonable assurance against aggression. 
Training of forces by states continues to be 
necessary. The use of the high seas for this 
purpose is a preparatory measure of a nation. 
Such actions must be concluded to be reasonable 
even though there may be a temporary and lim- 
ited interference on occasions with such activi- 
ties as civil aviation. 

Customary law is the ultimate product of the 
initial claims of user states as determined to 
be binding by the world community. Custom 
is “that line of conduct which the society has 
consented to regard as obligatory.” ® 

While “common consent is the basis of all 
law,” *® it is through the processes of mutual 
accommodation or “mutual tolerance” ’ based 
on the expectation of reciprocity that the true 
concensus of agreement is arrived at. 

It was stated in the U.S. Delegation Paper, 
U.N. Conference on the Law of the Sea, 1958, 
in connection with the legality of using the high 
seas for nuclear weapons tests, that there are 
today numerous United States military aircraft 
practice zones over international waters in the 
Atlantic, Gulf and Pacific areas. And there 
are at present dozens of United States Navy, 
Army and Air Force training areas covering 
portions of the high seas. The British have 
similar military aircraft practice zones over por- 
tions of international waters near the British 
Isles. These are in such regular use that com- 
mercial aircraft must regularly detour them on 
flights to and from the continent. In addition, 
there are extensive submarine exercise areas in 
portions of the high seas. And there is shore- 
to-sea artillery and anti-aircraft battery prac- 
tice. Nations have acquiesced in such use for 
many years. Its validity is so accepted that 
the standard texts rarely deal with the point. 
Even the Soviet Union has had to make use of 
extensive portions of the high seas for military 
weapons purposes. The USSR has conducted 
surface and air maneuvers and weapons exer- 
cises in the Barents and Kara Seas which neces- 
sitated a danger area approximately 1,900 by 
400 miles, apparently the largest danger area 
of record. 

The British government established a danger 
area on the high seas around the Christmas 
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Island for its first H-bomb tests on 7 January 
1957. (It established a danger area for A-bomb 
tests in 1956). 

Asked in the House of Commons, on February 
11, 1957, concerning the series of thermonuclear 
tests which was planned to take place on Christ- 
mas Island during the spring of 1957, British 


‘Secretary of State for Foreign Affairs Selwyn 


Lloyd replied that— 


if any claims are received for compensation for dam- 
age or loss said to have arisen from these tests, they 
will be examined and Her Majesty’s Government’s 
attitude will depend on the facts of each particular 
case. 


He continued: 
[C]ertainly so far as the law of the freedom of 
the seas is concerned, I think there is nothing unlaw- 
ful in the action we are taking, or in the action which 


the hon. Member suggests some other Government 
might take. 


Asked concerning the legality of the closure 
of areas of the Pacific Ocean for the purpose of 
hydrogen bomb tests, British Prime Minister 
Macmillan replied on April 16, 1957: 

* * * The temporary use of areas outside territorial 

water for gunnery or bombing practice has, as such, 

never been considered a violation of the principle of 
freedom of navigation on the high seas and hence no 
special agreement is called for. The announcement of 

a temporary danger area on the high seas is made in 

the interests of safety. 


He continued : 
* * * We do not consider that we are in any breach 
of International Law and, as I say, the temporary use 
of an area outside territorial waters for gunnery and 
bombing practice has never been considered a viola- 
tion of the principle of the freedom of navigation on 
the high seas. 


The basic United States position on the use of 
the high seas for military exercises is stated in 
a diplomatic note to Japan. This note contained 
the following paragraph: 

Military exercises are a traditional use of the high 

seas, and the Government of the United States con- 

siders that inconvenience for other traditional uses 

which may result therefrom is not compensable as a 

matter of right.* 


Professor Myres S. McDougal of Yale Univer- 
sity states that naval operations at sea during 
times of peace are the most common form of 
exclusive use (of the high seas) considered to be 
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in accord with international law.® He states 
that a most important recent indication of the 
general consensus about the permissibility of 
the exclusivity required by naval maneuvers is 
furnished by the 1958 Conference on the Law of 
the Sea. The Soviets recommended a provision 
that would limit such operations in some degree. 
The Soviet proposal attracted very limited sup- 
port. Professor McDougal states that this ap- 
pears to constitute decisive affirmation of the 
reasonableness, in general, of occasional exclu- 
sive control of areas of the high seas for mili- 
tary purposes. 

The New York Times of 24 July 1961 reported 
that the Soviet Union had explained that it had 
stopped and redirected several foreign merchant 
ships in the Baltic Sea in the week of July 17-21 
because of gunnery practice by the Soviet Bal- 
tic Fleet. In practice, the Soviets, like other 
maritime nations, use areas of the high seas for 
naval gunnery exercises. 

Professor Schwarzenberger of the University 
College, London states that: 


The use of the high seas, the air space above high seas 
and the sea bed includes, but is not limited to, free- 
dom of navigation and fishing, to lay submarine cables 
and pipelines, and to fly over the high seas. Naval 
maneuvers, gunnery and bombing practice are also 
treated as being in this category.” (Emphasis added) 


The legal situation is not without precedent. 
From time immemorial, extensive fleet anchor- 
ages have been maintained offshore, and naval 
exercises and maneuvers have been held at sea. 
Target practice is held at sea and from coasts 
outward. All governments with maritime in- 
terests establish warning and danger areas, 
large and small, for numerous purposes. They 
deal with various hazards to navigation. They 
are regularly marked on hydrographic charts or 
otherwise through the customary channels 
brought to the attention of mariners. 

On January 8, 1960, the Ministry of Foreign 
Affairs of the Union of Soviet Socialist Repub- 
lics transmitted to the American Embassy at 
Moscow a copy of a Tass announcement of that 
date concerning a mid-Pacific target area for 
tests of Soviet intercontinental rockets, with the 
request that its contents be brought to the atten- 
tion of the Government of the United States. 
The Tass announcement read: 
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On the basis of the successes attained in the Soviet 
Union in the exploration of cosmic space with the 
assistance of ballistic rockets, and in accordance with 
plans for scientific research studies, work is being 
conducted by Soviet scientists and constructors for 
the creation of a more powerful rocket to send up 
heavy earth satellites and to execute cosmic flights to 
planets of the solar system. 


* * * 


In the interest of assuring the safety of shipping and 
air traffic during the conduct of rocket launchings to 
the central part of the Pacific Ocean, TASS is powered 
to announce that the Government of the Soviet Union 
addresses a request to the governments of countries 
whose ships and aircraft might be, during this period, 
near the proposed area of descent of the penultimate 
stages of the rockets, that appropriate authorities in- 
struct the captains of ships and the commanders of 
aircraft not to enter the ocean region or the air space 
of the Pacific Ocean bounded by the coordinates 
specified in this announcement.” 


The Hydrographic Office in Washington re- 
ceived the following notice from the Hydro- 
marine Paris in July of this year: 


Mariners are warned that nuclear weapons experi- 
ments shall be conducted in the South Central Pacific 
Area from the 10th of July. The following area has 
been declared dangerous: A circular area radius 120 
miles centered on Mururoa 21 degrees 50 S, 138 
degrees, 47 West and the sector on a circle of 200 miles 
radius extending to East and bounded by lines drawn 
047 and 099 from the center. Mariners are instantly 
requested to keep clear of the above area from the 
10th of July at 1000Z until further notice.” 


Temporary reasonable use of areas of the high 
seas for military purposes has been accepted 
as coming within the concept of the right of self- 
preservation of a nation and within customary 
international law practice. Where accommoda- 
tion of use by civil aviation over the high seas 
is concerned, military use under the above de- 
scribed conditions would appear to take prece- 
dence. It must be concluded therefore, that 
designation of temporary zones of “use” as 
“warning areas” is legal where done in a rea- 
sonable manner. 





11. The American Embassy, Moscow, to the Department of State, 
dispatch No. 375, Jan. 8, 1960, encls.. MS Dept. of State, file 
701.5636/1-860. This announcement constituted the first time the 
Soviet Government had given advance public notice of such 
intended tests. (The nuclear test-ban Conference was about to 
reconvene at Geneva on January 11, 1960). 

Hydromarine Paris message received 8 July 1966 by Hydrographic 
Office, Washington, D.C. 
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UNREASONABLE REFUSAL TO CONSENT TO 
MEDICAL TREATMENT IN DISABILITY CASES 


LIEUTENANT ARNOLD J. KOHN, USNR* 


Members of the naval service who are physically disabled may not 


be compelled to submit to medical or surgical treatment. 


However, 


should their refusal be unreasonable, they may forfeit retirement bene- 
fits when they are subsequently separated for their disability. Lieu- 
tenant Kohn illustrates the questions of when the refusal is considered 


unreasonable and what factors are considered, and not considered, in 
making this determination. 


HE DISPOSITION OF members of the 

Naval Service who are physically disabled 
and who refuse to consent to medical or surgical 
treatment necessary to ameliorate their dis- 
ability is an important and difficult problem. 
Although disciplinary action may be taken in 
time of war,’ the normal method of processing 
such cases is by recourse to a Physical Evalua- 
tion Board. Itis noteworthy that the Secretary 
of the Navy has instructed that “surgery shall 
not be performed on a person over his protest if 
he is mentally competent.” ” 

The Career Compensation Act of 1949 * pro- 
vides the framework within which disability re- 
tirements and separations are processed. The 
statutory language contains the following pro- 
viso: 

1207. Each member of the Armed Forces who incurs 

a physical disability that, in the determination of the 
Secretary concerned, makes him unfit to perform the 
duties of his office, grade, rank, or rating and that 
resulted from his intentional misconduct or willful 
neglect (or was incurred during a period of unau- 
thorized absence) shall be separated from his armed 
force without entitlement to any benefits under this 
chapter.”* (Emphasis supplied) 





*Lieutenant Kohn is presently assigned to the Promotions and Retire- 

ments Branch in the Civil Law Division of the Office of the Judge 
Advocate General. He received his A.B. degree from Duke Uni- 
versity in 1962, his LL. B. degree from the Duke University School 
of Law in 1964, and the degree of LL.M. (in Taxation) from New 
York University in 1965. He is a member of the American 
Bar Association, and has been admitted to practice before the Court 
of Appeals of the State of New York, the Tax Court of the United 
States and the United States Court of Military Appeals. 

1. G.O. 3. The question of disciplinary action as it relates to this 
topic is beyond the purview of this article. Furthermore, no 
opinion is expressed regarding the possibility of disciplinary 
action in these cases not in time of war. 
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The Disability Separation Manual ° contains 
the Secretarial regulations promulgated pur- 
suant to statutory delegation of authority.* Ad- 
dressing itself to the question of misconduct, the 
Manual provides: 


Surgical and medical treatment. Continuation of 
disability after unreasonable refusal to submit to 
diagnostic, medical, dental, or surgical procedure, 
which a board of medical officers decides is indicated 
for correction of such disability, shall be construed 
as due to the individual’s own misconduct and not in 
line of duty from and after the time of the unreason- 
able refusal in question.’ 


The precedent for this Secretarial regulation 
has its roots in an earlier rule that a member of 
the naval service might be compelled to undergo 
a minor surgical operation under penalty of 
punishment if he should refuse.* Similarly, it 
was held that, if a member might properly be 
ordered to submit to such an operation, and 
might be punished for his failure to submit, a 
logical reflection of his disability in his service 
record would be “not in line of duty, due to his 
own misconduct.” ® Thus, the Manual of the 
Medical Department in the past had provided 
that such refusal of medical treatment shall be 
entered in a member’s service record.’° 

The distinction between minor surgical oper- 
ations and those which are “dangerous to life 





5. NAVEXOS P-1990. 

10 U.S.C. 1216(a). 

DSM, par. 0218¢(3). 

LRNA 1921, p. 458. The rule was stated as follows: “While the 
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9. CMO 72-1917, 15. 


. ManMed (rev. 1927), art. 2505; ManMed (rev. 1936), art. 2505. 


6. 
7. 
8. 


DECEMBER 1966-JANUARY 1967 





or limb” * was preserved until 1944, when the 
Secretary of the Navy promulgated the fore- 


runner of General Order No. 3.127. Since 1944, 
the question to be resolved has been whether a 
member’s refusal is unreasonable. This test, 
so familiar to students of law, was soon incor- 
porated into the Manual of the Medical Depart- 
ment ** as the guideline for future misconduct 
determinations. With the passage of the Ca- 
reer Compensation Act of 1949, the concept of 
unreasonable refusal became an integral part 
of the disability evaluation system, even though 
the Disability Separation Manual did not appear 
until 1 April 1959.*+ 

The procedure for processing members who 
refuse to submit to recommended medical or 
surgical treatment is set forth in the Manual 
of the Medical Department.** If the treatment 
refused is other than “routine treatment for 
minor or temporary disabilities,” ** the mem- 
ber shall be transferred to a naval hospital. 
If he persists in his refusal, he will ultimately 
appear before a medical board, which will make 
recommendations regarding the reasonableness 
of his refusal. If the board decides that the 
member’s refusal is unreasonable, it must afford 
the member “an opportunity to submit a writ- 
ten statement explaining the grounds for his 
refusal.” +7 The board’s report, together with 
any statement the member may make, is then 
forwarded, via the Chief, Bureau of Medicine 
and Surgery, to the Chief of Naval Personnel 
or the Commandant of the Marine Corps, as 
appropriate. Ifthe recommendation of “‘unrea- 
sonable refusal” is upheld, and the member is 
considered unfit for further duty, the case will 
ultimately be referred to a Physical Evaluation 
Board. 

It should be noted that the recommendation 
of the medical board, BUMED, and BUPERS 
or CMC are merely advisory. The Physical 
Evaluation Board, which consists of one medi- 
cal member and two non-medical members,'* 
must make its own determination as to the rea- 
sonableness of the member’s refusal. Simi- 


11. CMO 72-1917 supra note 9. 

12. G.O. 211 of 22 November 1944. 

13. ManMed (rev. 1945), art. 3229. 

14, It should be noted, however, that Secretarial regulations were 
published in the JAG JOURNAL soon after the Career Com- 
pensation Act became law. See JAG J., Jan 1950, pg. 7. 
Although the term “misconduct” was not defined therein, later 
promulgations did define “misconduct” as including an unreason- 
able refusal to consent to surgical or di t. See 
1951 NS MCM, sec. 0504g(2); 1955 NS MCM, sec. 0405i(2). 

15. ManMed, art. 18-12(2). 

16. Id. at art. 18-12(2)(a). “As a general rule, refusal of minor 
surgery should be considered as unreasonable in the absence of 
substantial contraindications.” Jd. at art. 18—-12(2)(c). 

17. Id. at art. 18—12(2) (f). 

18. DSM, par. 0405. 
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larly, the Physical Review Council and the 
Physical Disability Review Board are also free 
to make up their own minds concerning this 
issue. Finally, the Secretary of the Navy, who 
is charged by statute with making the final de- 
termination in each case, must weigh all these 
independent recommendations and reach his 
own conclusion.?® 

What, then, are the guidelines to be used in 
determining whether a refusal to consent to 
medical or surgical treatment is reasonable? 
The Secretary has attempted to set forth by 
regulation some of the criteria to be applied.” 
In surgical cases, the following questions must 
be answered: 


“(1) Is surgical treatment required to relieve 


. the incapacity and restore the individual to a 


duty status, and may it be expected to do so? 

(2) Is the proposed surgery an established 
procedure, that qualified and experienced 
surgeons ordinarily would recommend and 
undertake? 

(3) Considering the risks ordinarily associ- 
ated with surgical treatment, the patient’s age 
and general physical condition, and his reasons 
for refusing treatment, is the refusal reason- 
able or unreasonable? (mere fear of surgery or 
religious scruples are not to be considered) .” ** 

Further considerations are “existing physi- 
cal or mental contraindications, previous unsuc- 
cessful operations, and any special risks.” 2? Of 
primary importance to the lawyer, however, is 
the use of the phrase “unreasonable,” carrying 
with it all the established traditions of the “‘rea- 
sonable man.” Thus, the test is an objective 
one, tempered by certain subjective factors. To 
the layman, however, the prospect of major 
surgery is often a sobering one, and most lay- 
men are more or less ignorant of the “established 
procedures that qualified and experienced sur- 
geons ordinarily would recommend and under- 
take.” ** Thus, the opinion of medical experts 
as to the unreasonableness of a member’s re- 
fusal must be given great weight. The writer 
has been a witness to many of the disability 
evaluation cases processed during calendar year 
1966, and as such will attempt to impart some 
of his observations as to actual practice and 
application of the concept of unreasonable 
refusal. 





19. This authority to make the final determination in physical 
disability evaluation proceedings has been delegated to the Judge 


Advocate General in a large number of instances. See DSM, par. 
0703. 


20. ManMed, art. 18-12(2). 
21. Id. at art. 18-12(2) (b). 
22. Id. at art. 18-12(2) (c). 
23. Id. at art. 18—12(2) (b). 





Orthopedic disabilities accounted for most of 
the cases of unreasonable refusal observed in 
the past ten months. Three of these cases in- 
volved members with torn medial meniscuses 
(torn cartilage) in their knees. In each case, 
surgery to remove the torn cartilage was recom- 
mended, and in each case the member refused 
to submit. All of these cases involved 19-year- 
old Marine privates who had sustained knee in- 
juries prior to enlistment. Upon their initial 
refusal, two of these members were seen by a 
psychiatrist, who determined that both members 
were mentally competent and capable of under- 
standing the seriousness of their condition. The 
refusal of all three was thereafter held to be un- 
reasonable, and action was taken directing the 
discharge of each member without benefits. 
One of the above members gave as his reason 
for refusal “his religious belief I have been 
taught to refrain from doing things without 
God’s blessing.” The other two members stated 
that they were afraid of surgery. However, as 
has been pointed out previously, these reasons 
are “not to be considered” in making a determi- 
nation of reasonableness.?> In each case the pro- 
posed surgery was described as an “established 
procedure that a qualified and experienced sur- 
geon would recommend.” In all three cases, the 
medical boards certified that there was an “ex- 
cellent chance” ?* or a “reasonable expecta- 
tion” 27 that the member would be restored to a 
duty status following surgery.”* 

A similar case involved a 20-year-old private 
first class with a “loose body” in his left knee 
joint.2° This member, a draftee, was injured 
during training. Upon initial refusal, his men- 
tal competency was also established by psychiat- 
ric consultation. His reason for refusal was 
that his father did not want him to have the 
24. JAG en bloc indices 13,016 of 29 August 1966, 13,020 of 2 
September 1966, and 13,021 of 6 September 1966: Discharge 
without benefits. The term “en bloc” is a French phrase mean- 
ing in one piece instead of in separate sections (Webster’s Inter- 
national Dictionary, Second Edition). As used in this instance, 
it refers to a list of actions taken for the Secretary of the Navy 
in physical disability cases published daily by the Office of the 
Judge Advocate General. Although the record of proceedings in 
each case is filed alphabetically according to the member’s last 
name, no names will be printed in this article. These cases may 
be obtained, for official use only, in the Civil Law Division, Office 
of the Judge Advocate General. 

ManMed, art. 18—12(2) (b). 

JAG en bloc index 13,021 of 6 September 1966: Discharge with- 

out benefits. 

JAG en bloc indices 13,016 of 29 August 1966 and 13,020 of 

2 September 1966: Discharge without benefits. 

Followers of the daily newspaper sports pages may recall several 

instances of professional athletes resuming their athletic careers 

after undergoing similar knee operations. Two football quarter- 

backs, John Unitas of the Baltimore Colts and Joe Namath of 

the New York Jets, are recent examples. 

. JAG en bloc index 13,014 of 25 August 1966: Discharge without 
benefits. 





27. 


28. 
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surgery. 
sonable. 

Lest the reader conclude that-refusal to sub- 
mit to treatment for knee injuries is prima facie 
unreasonable, it should be pointed out that there 
were several such cases during 1966 in which 
such refusal was held to be reasonable. One of 
these involved a 21-year-old fireman with a torn 
ligament in his right knee.*° This member was 


His refusal was also held to be unrea- 


-put on a strict regimen of physical therapy 


strengthening exercises for several months, 
which resulted in some improvement. However, 
the orthopedic staff recommended that surgical 
reconstruction of the ligaments be attempted in 
order to stabilize his knee. The member stated 
that he did not desire to have an operation per- 
formed at the naval hospital. The question of 
reasonableness was evidently not considered by 
the medical board, and the Physical Evaluation 
Board consulted with an orthopedic specialist 
before reaching a decision. The specialist testi- 
fied that he did not believe that the member’s re- 
fusal was unreasonable. He explained that the 
member had an elastic type of knee joint, and 
that there was no assurance that the recom- 
mended surgery would permanently repair the 
member’s knee. 

The question of unreasonable refusal will 
sometimes be overlooked by the medical board, 
and will be first raised at a higher level. Thus, 
we have seen a Physical Evaluation Board con- 
sider the issue where the medical board made no 
recommendation." Similarly, the Physical Re- 
view Council has raised this issue in at least one 
instance during the past year.** This case in- 
volved a member with lacerated tendons of his 
index and little finger on his left hand, incurred 
after participation in an altercation. Surgical 
repair was initially attempted and met with 
some partial success. Both physical therapy and 
occupational therapy failed to improve his hand, 
and further surgical treatment in two stages 
was recommended. The first stage involved re- 
pair of the nerves, and the second stage included 
removal of one tendon and placement of a tendon 
graft to the little finger. The member refused 
to submit to this proposed surgery, and the 
Physical Review Council was of the opinion that 
his refusal was unreasonable. Final action was 
taken approving this recommendation. 

Modern medicine has made great strides in 
the twentieth century, and surgical procedures 
which were once thought to be “dangerous to life 


30. JAG en bloc index 13,020 of 2 September 1966: Separation with 
severance pay. 

Ibid. 

JAG en bloc index 12,993 of 27 July 1966: Discharge without 
benefits. 





31. 
32. 
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or limb” are now routine and involve no extraor- 
dinary risks. An example of this is surgical 
repair of ahernia. In 1905, a member refused to 
undergo such an operation, and the Navy De- 
partment was of the opinion that disciplinary 
action should not be taken against him.** In 
1966, two similar cases arose, and in each the 
member’s refusal was held to be unreasonable. 

A vivid illustration of the dynamic nature of 
the concept of unreasonable refusal was pro- 
vided by the recent case of a member who re- 
fused to undergo diagnostic testing and surgery 
to correct a suspected ruptured intervertebral 
disc.* In this case, the member was initially 
hospitalized due to his complaints of low back 
pain. A ruptured disc was suspected, but this 
diagnosis could not be confirmed without further 
testing. The procedure recommended in his 
case was the performing of a lumbar myelogram. 
In this procedure, a radio-opaque substance 
(analogous to a dye) is injected into the spinal 
arachnoid space. Following this injection, an 
x-ray photograph is taken of the spine, and the 
suspected existence of a ruptured disc can be 
confirmed. If the myelogram in fact shows a 
ruptured disc, surgery is the next step in treat- 
ment. The surgery discussed by the medical 
board in this case was a laminectomy, or spinal 
fusion. However, the member refused to sub- 
mit to either the myelogram or the surgery, and 
this refusal was ultimately held to be unreason- 
able. 

The medical board in this case was of the 
opinion that the proposed treatment would “re- 
store the member to a duty status” and that the 
recommended procedure was an “established 
procedure that qualified surgeons would ordi- 
narily recommend.” The member’s reasons for 
refusal were that the proposed treatment was 
“highly speculative” and involved a great deal of 
risk. The Physical Review Council, however, 
stated that, although “there is an inherent risk 
in any surgery,” the proposed treatment was an 
established procedure, and the results were not 
“considered to be ‘highly speculative.’ ” 

This case should be contrasted with the case of 
a member who refused a similar surgical proce- 
dure.** In this case, the member had previously 
undergone a spinal fusion to relieve an arthritic- 
like condition. Subsequent to surgery, the 
33. LRNA 1921, p. 458. 

34. JAG en bloc indices 12,903 of 21 March 1966 and 13,027 of 14 

September 1966: Discharge without benefits. 

35. JAG en bloc index 12,899 of 15 March 1966: Discharge without 
benefits. The technical diagnosis was “herniated nucleus 
ulposus”. 
36. JAG. en bloc index 13,057 of 26 October 1966: Separation with 
severance pay. 
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wound became infected, and party had experi- 
enced pain and some numbness. He had been 
wearing a brace since his surgery. The tenta- 
tive diagnosis was pseudo-arthrosis (a false 
joint) of the spine, but this could not be con- 
firmed without surgical exploration. If the 
false joint were found to be present, a surgical 
re-fusion of the spine would have been the rec- 
ommended course of action. However, the 
member refused to submit to the exploratory 
surgery. Under these circumstances, the medi- 
cal board did not consider this refusal unreason- 
able. It would seem that humanitarian consid- 
erations, along with the uncertainty surround- 
ing the diagnosis, were responsible for this 
opinion. 

Similarly, a case involving allergic or toxic 
reaction raised humanitarian considerations.*’ 
This case involved a sergeant who, after being 
inoculated against typhus, typhoid and cholera, 
developed a severe reaction. During reevalua- 
tion by a medical board, he was examined by 
an allergy specialist, who became convinced thet 
the member had suffered a toxic reaction and not 
an allergic reaction to the inoculations. The 
specialist suggested that diagnostic skin tests 
be performed to substantiate this hypothesis 
and if the tests were negative, a further attempt 
be made to immunize the member. However, 
the member refused to undergo any such pro- 
cedures. The allergy specialist stated that he 
was extremely reluctant to force the member to 
undergo such procedures, even though the spe- 
cialist did not believe there was much chance 
of another severe reaction, and the medical 
board did not comment further on the member’s 
refusal. The issue was subsequently made moot 
by a final determination of “fit for duty.” 

It is to be emphasized that the regulations 
require that the proposed treatment must be 
expected to restore the member to a duty status 
as a prerequisite to a finding of unreasonable 
refusal.** Thus, in the case of a member with 
a facial neuralgia, his refusal was considered 
reasonable.*® In this case, the member’s disa- 
bility was thought to be caused by elevated 
cerebro-spinal fluid protein, and it was sug- 
gested that he undergo neurosurgery to attempt 
to alleviate his condition. The medical board 
stated that the surgery “might not be curative.” 

The result of a finding of “misconduct due to 
unreasonable refusal” is discharge from the 


(Continued on page 91) 
37. JAG en bloc index 13,062 of 2 November 1966: Fit for duty. 
38. ManMed, art. 18—12(2) (b). 


39. JAG en bloc index 13,026 of 13 September 1966: Temporary 
Disability Retired List. 














NAVY LAW CENTER DEDICATED IN NORFOLK 


The Navy’s first Law Center was dedicated at 
Norfolk, Virginia on 3 November 1966. 

Participating in the ribbon-cutting ceremony 
were Captain Max D. Wiviott, USN, Director of 
the Law Center; Rear Admiral Wilfred A. 
Hearn, USN, Judge Advocate General of the 
Navy; Rear Admiral Reynold D. Hogle, USN, 
Commandant, Fifth Naval District ; and Captain 
Rowland F. Schlegel, USN, District Legal Offi- 
cer, Fifth Naval District, pictured above, left to 
right. 

Admiral Hearn, in his dedicatory remarks, 
stated that the Law Center is the Navy’s re- 
sponse to the “legal explosion” which both the 
military and civilian communities are experi- 
encing. Hesaid that, by this term, he had refer- 
ence to the increasing demands for counsel 
brought about by legislation, judicial decisions 
and a generally increased awareness on the part 
of the citizenry of the availability of legal 
services. 

He characterized the Law Center as one of the 
means to maximize the efficient utilization of 
Navy lawyers. By making legal advice and as- 
sistance readily available to commands, individ- 
ual servicemen and their dependents, the Law 
Center will further the ends of the concept 
known as “preventive law.” The philosophy of 


this concept is that it is far better for all con- 
cerned to prevent legal problems by timely advice 
than it is to attempt to solve the problems after 
they are created. 

The mission of the Law Center is to provide 
prompt, efficient and comprehensive legal serv- 
ices to all commands in the Norfolk area in all 
functional fields of law which cannot be effec- 
tively accomplished by individual commands. 
Its purpose is to provide as complete a range of 
legal services to fleet and shore activities as pos- 
sible to the end that there may be better and 
more efficient administration of military crimi- 
nal and administrative law with a reduced bur- 
den of legal work on commands. 

The Law Center will provide the trial and de- 
fense counsel and law officer for general courts- 
martial, trial and defense counsel and president 
for special courts-martial, if necessary, and 
other legal advice and assistance concerning dis- 
ciplinary matters. Fact-finding, admiralty, 
and claims functions carried out by Norfolk 
commands will be given the benefit of Law Cen- 
ter assistance as feasible and counsel for parties 
before such bodies will be provided. 

Legal assistance for approximately 280,000 
eligible personnel and legal services relating to 
disability retirements will be provided by the 
Law Center. 
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COMP. GEN. DECISIONS 
(Continued from page 62) 


With respect to burial expenses, the expenses author- 
ized by 10 U.S.C. 1482 are authorized to be paid in the 
case of a Reservist who dies while “(A) on active duty, 
(B) performing authorized travel to or from that duty 
[active duty], (C) on authorized inactive duty train- 
ing ...” The Comptroller has held that inactive duty 
training commences when the Reservist is mustered in 
for such duty (88 Comp. Gen. 841; 43 Comp. Gen. 412). 
It was concluded that, since the Reservist left the place 
where his scheduled inactive duty training was to be 
performed, before reporting for such duty, there was 
no basis for holding that he had been mustered in for 
that duty before his death. Payment of burial expenses 
was not authorized. (Comp. Gen. Dec. B-158753 of 
May 31, 1966). 


RETIRED SERVICEMAN’S FAMILY PROTECTION PLAN—Effect of 
Mexican divorce on deductions from retired pay 


@ The volumes of Comptroller General’s decisions 
abound with cases illustrating the difficulties arising—in 
the military pay, allowances, and benefits area—from 
so-called Mexican “mail order” divorces. The most re- 
cent involves a member (M) who prior to his retirement 
on August 31, 1954, had filed a timely election under the 
Uniformed Services Contingency Option Act (now the 
Retired Serviceman’s Family Protection Plan) to pro- 
vide an annuity for his wife. Deductions were made 
from the member’s retired pay from the date of his 
retirement until 1966 when an administrative review 
disclosed previously unnoted facts tending to cast doubt 
upon the legality of his marriage. It was disclosed that 
(M) had married’ Mrs. (M) in 1940, in the United 
States. On the preceding day Mrs. (M)’s marriage 
to one (S) had purportedly been terminated by a divorce 
decree entered in the Bravos District, State of Chihua- 
hua, Republic of Mexico. Plaintiff’s (Mrs. (M)’s) 
“residence” in Mexico for purposes of the action was 
established by registration at the City Hall in Juarez 
and service was by publication in a local periodical—in 
response to which the defendant did not answer or ap- 
pear in court. 

The question presented to the Comptroller General 
was whether future deductions should be made from 
(M)’s retired pay to support the annuity or whether 
refund should be made to him for past withholdings. 
It was held, citing a prior decision, 44 Comp. Gen. 485, 
that, although the facts of the present case furnish a 
basis for uncertainty as to the effect of the Mexican 
divorce, the legal presumption in favor of the validity 
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of the second marriage warrants continued deductions 
from the member’s retired pay. The Comptroller as- 
sumed that appropriate legal preceedings would be in- 
stituted by the (M)’s to determine the validity of their 
marriage. Presumably, absent such clarification, the 
annuity would not be payable. (Comp. Gen. Dec. 
B-158906 of June 7, 1966). 


DUAL COMPENSATION—Retired Medical Officer not holding 
“civilian office’ within meaning of 1964 Act 


@ Retired Regular officers employed in a Federal 
“civilian office” generally are subject to the retired pay 
reduction formula contained in section 201(a) of the 
Dual Compensation Act of 1964 (5 U.S.C. 3102(a)). (If 
so employed, a retired Regular officer is entitled to re- 
tain all civilian compensation, plus retired pay at an 
annual rate equal to the first $2,000 of retired pay, plus 
one-half of any remaining retired pay.) For purposes 
of that section a “civilian office” is defined in section 101 
of the 1964 Act (5 U.S.C. 3101) as meaning “a civilian 
office or position (including a temporary, part-time, or 
intermittent position), appointive or elective, in the 
legislative, executive, or judicial branch of the Govern- 
ment of the United States (including each corporation 
owned or controlled by the Government and including 
nonappropriated fund instrumentalities under the juris- 
diction of the armed forces) or in the municipal govern- 
ment of the District of Columbia.” 

The Comptroller General recently considered the ques- 
tion whether the service of a retired Regular medical of- 
ficer as a civilian dentist in the Family Dental Clinic at 
Scott Air Force Base is deemed to be a “civilian office” 
within the meaning of the 1964 Act. The Clinic had been 
established to provide low-cost dental care to military 
dependents. The dentists’ compensation, in effect, was 
received on a net fee-earned basis. The Clinic occupied 
space on the Base and was supervised to some degree by 
the Base Dental Surgeon and by the Central Base Wel- 
fare Council, the latter being a nonappropriated fund 
instrumentality. 

The Comptroller, citing 44 Comp. Gen. 761, stated that 
the generally accepted test of the Federal employee- 
employer relationship includes four requirements: First, 
performance of a Federal function; Second, appoint- 
ment or employment by a Federal officer; Third, super- 
vision and direction by a Federal officer; and Fourth, 
the source of compensation. On the basis of this stand- 
ard the Comptroller General concluded that the retired 
officer in question did not hold a “civilian office” within 
the meaning of the 1964 Act so as to require application 
of the retired pay reduction formula in his case (Comp. 
Gen. Dec. B-159121 of June 6, 1966). 
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INSTRUCTING ON SELF-DEFENSE | 


LIEUTENANT STEVEN A. WEIDNER, USNR* 


If the issue of self-defense is raised during the trial of a case, it must 
be instructed upon by the law officer, or the president of the special 
court-martial. Lieutenant Weidner discusses when the issue is raised, 
who is entitled to the defense, what force may be used, and whether a 
person must retreat before he may use force in his defense. He sug- 
gests instructions to be used in these, and other, factual situations. He 


warns that the instructions must be carefully tailored to fit the issues 
raised during the trial. 


HE BASIC RULE regarding the theory of 
T self-defense is, in itself, easy enough to state: 


One who is himself free from fault is privileged to use 
force in the effort to defend himself against personal 
harm threatened by the unlawful act of another if the 


force he uses for this purpose is not unreasonable 
under all circumstances." 


However, when this simple definition is applied 
to the set of facts and enters the courtroom be- 
fore a court-martial, it becomes a problem which 
must be handled properly by all concerned in 
order to give the trial a final, unassailable out- 
come. Each set of facts may demand different 
application of the basic rule, and it is the task 
of counsel, the president or law officer of the 
court, and the court members to make the proper 
application. When the issue of self-defense is 
properly before the court, the ultimate deter- 
mination on the existence of all the necessary 
aspects of the basic rule rests with the triers of 
fact. Consequently, cautious procedure in in- 
structing the members of the court is absolutely 
necessary. This article will be directed to pres- 
idents and law officers of courts-martial who 
must take the facts presented by counsel and 
instruct the court members on the proper con- 
sideration to be taken of these facts in light of 
the law on self-defense. 

The plea of self-defense may arise in any 
situation involving one of the forms of assault. 
The theory of the defense must be one admit- 
ting the assault but avoiding guilt for that 
assault because it was justified or excused as 
being necessary for self-protection.? To better 
understand the meaning of the basic rule stated 
*Lieutenant Weidner is presently assigned to the Military Justice 
Division of the Office of the Judge Advocate General. He holds the 
B.B.A. in Accounting and LL.B. degrees from Notre Dame Uni- 
versity. He is a member of the Bars of the Supreme Court of Iowa 
and the Court of Military Appeals. 

1. Perkins, Criminal Law 885 (1957). 
2. United States v. Duckworth, 13 USCMA 515, 33 CMR 47 (1963). 
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initially and the problems which accompany its 
superficial simplicity, an examination of its dis- 
sected parts is necessary. 

The first consideration to be made is that the 
person who claims he acted in self-defense must 
himself have been “‘free from fault”. This im- 
mediately excludes from the eligible category 
aggressors, mutual combatants, and those who 
precipitate an altercation.* However, a per- 
son in any of these three categories may again 
successfully claim he acted in self-defense if he 
completely withdraws from the previous role 
of aggressor, mutual combatant, or precipitator 
and finds it necessary to use force for protec- 
tion against an opponent who continues the mat- 
ter and becomes the unlawful actor. The facts 
which distinguish aggression from bona fide 
defense may indeed result in a fine line of dis- 
tinction and are always a matter of determina- 
tion for the triers of fact. 

The next part of the basic rule which demands 
scrutiny is that one may resort only to “reason- 
able force” in self-defense. The old theory 
stated in paragraph 207a, MCM, 1951, that “a 
person may meet force with a like degree of 
force” has been held to be an incorrect descrip- 
tion of the theory of self-defense. The “like 
degree of force” concept in instructions should 
be ruled out in favor of an instruction that allows 
that force which the accused believes on reason- 
able grounds necessary to prevent impending 
injury.’ This preferred view recognizes that, 
although naked fear alone is insufficient to jus- 
tify preventive action, detached reflection in a 
situation under pressure will not be demanded 

3. United States v. Green, 13 USCMA 545, 33 CMR 77 (1963). 
4. United States v. O’Neal, 16 USCMA 33, 36 CMK 189 (1966); 

United States v. Perry, 16 USCMA 221, 36 CMR 377 (1966). 

5. United States v. Campbell, 14 USCMA 383, 34 CMR 163 (1964). 
6. United States v. Acosta-Vargas, 13 USCMA 388, 32 CMR 388 
(1962); United States v. Hayden, 13 USCMA 497, 33 CMR 29 


(1963) ; United States v. Smith, 13 USCMA 471, 33 CMR 3 (1963). 
7. United States v. Smith, supra note 6. 
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of an accused,’ and if he in fact and on reason- 
able grounds fears immediate injury, regardless 
of the means, he may respond with the force he, 
on reasonable grounds, feels necessary to protect 
himself. 

When the accused’s fears become an appre- 
hension of great bodily harm or death, he may 
even resort to the use of a dangerous weapon in 
his defense, if both his fear and his belief that 
such response was necessary are honest and 
reasonable.® There is no absolute prohibition 
against the use of a dangerous weapon to defend 
against an unarmed but unlawful action of an- 
other, and the triers of fact must still make the 
determination of the reasonableness of such de- 
fense in the light of the same criteria mentioned 
in the preceding sentence.*° 
in self-defense, to hold his assailant at bay, may 
threaten with more force than he could actually 
use on his attacker." 

If the force used in defense results in death 
to the attacker, further care should be used in 
instructing the triers of fact so that the serious 
results of the defensive act do not overshadow 
the intent with which it was made. The belief 
in the mind of the accused and the propriety 
thereof are still all-important. A board of re- 
view has said that it is the apprehension of 
danger that sets the criteria for self-defense 
rather than the accused’s belief in the probable 
results of his actions, and that, if the slayer 
believes honestly and reasonably that to protect 
himself from imminent death or great bodily 
harm it is necessary to kill or to use the force 
he does use, the resulting homicide is excused.’” 
Also, where the accused fears less than death 
or great bodily harm from an assault, permis- 
sible self-defense by him which results in unin- 
tended or unanticipated death is excusable." 

Also bearing on the determination of the rea- 
sonableness of the force used is the question 
of retreat to avoid the harm threatened by the 
attacker. Must one under attack use all means 
of retreat or escape before he meets the attack 
with the force necessary to protect himself? 
The present view expressed by the Court of Mili- 
tary Appeals is that there is no categorical re- 





8. United States v. Regalado, 13 USCMA 480, 33 CMR 12 (1963). 
9. United States v. Smith, supra note 6; United States v. Straub, 12 
USCMA 156, 30 CMR 156 (1961); United States v. Regalado, 
supra note 8; United States v. Hubbard, 13 USCMA 652, 33 CMR 
184 (1963). 

United States v. Black, 12 USCMA 571, 31 CMR 157 (1961). 
United States v. Acosta-Vargas, supra note 6. 

CM 408478, Gordon, 33 CMR 489 (1963), rev’d on other grounds, 
14 USCMA 314, 34 CMR 94 (1963). 

United States v. Perry, supra note 4. 
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quirement of retreat..* “[T]he opportunity to 
do so safely is only a single factor, to be consid- 
ered by the triers of fact together with all the 
circumstances in evaluating the issue of self- 
defense.” * An explanation to this effect should 
be included in the instructions tothe court. The 
court should also be instructed, if the fact situ- 
ation so warrants, that an accused threatened 
with harm in his place of dwelling may stand his 
ground and defend himself ; the law requires him 
to retreat no farther."® 

Voluntary intoxication, though it may affect 
an accused’s impressions of happenings around 
him, has no effect upon the standards applied 
to determine the reasonableness of his actions 
in self-defense. The actions of the accused must 
still be reasonable regardless of his intoxicated 
state.!7 

Instructions on self-defense should emphasize 
the fact that the accused, by relying on that de- 
fense, does not assume the burden of proof with 
regard thereto. Where the issue of self-defense 
is properly raised, “the burden of proving be- 
yond a reasonable doubt that the accused did not 
act in self-defense or that he used excessive force 
is on the Government and not on the accused.” 18 
Failure by the government to meet this burden 
of proof will necessitate an acquittal of the 
accused. 

The foregoing, though not exhaustive of the 
situations which may arise with regard to self- 
defense, provides a framework on which to build 
suggested instructions. 

The first problem which will confront the 
president or law officer with regard to self-de- 
fense is whether any instruction thereon is war- 
ranted at all. The test to be applied in this 
determination is as follows: 


* * * whether there is in the record ‘some evidence 
from which a reasonable inference can be drawn that 
the affirmative defense was in issue.’ ” 


If the answer to this question is in the affirma- 
tive, an instruction on self-defense, tailored to 
fit the fact situation, must be given to the mem- 
bers of the court. Failure by the president or 
law officer to fulfill his duty to so instruct is 
14. 





United States v. Smith, supra note 6; United States v. Hayden, 
supra note 6; United States v. Green, supra note 3; United 
States v. Hubbard, supra note 9. 

United States v. Smith, supra note 6 at 479, 33 CMR at 11. 
United States v. Adams, 5 USCMA 563, 18 CMR 187 (1955). 
United States v. Judkins, 14 USCMA 452, 34 CMR 232 (1964). 
United States v. Lombardi, 14 USCMA 466, 467, 34 CMR 246, 
247 (1964). 

United States v. Black, supra note 10, at 574, 31 CMR at 160, 
citing United States v. Ginn, 1 USCMA 453, 4 CMR 45 (1952). 


15. 
16. 
17. 
18. 


19. 


error, and the accused has not waived his right 
to such an instruction by the failure of his coun- 
sel to ask for it.*° The Court of Military Appeals 
has commended presidents and law officers for 
instructing on self-defense where there is some 
doubt as to whether that issue has been raised 
by the evidence. However, great care should 
still be exercised in making this determination, 
for that same body has also cautioned that cor- 
rect or incorrect instructions on self-defense 
could possibly prejudice the accused where the 
issue has not reasonably been raised." It ap- 
pears that the most desirable position is to so 
instruct when doubt remains after due consider- 
ation is given to all the evidence. 

Instruction Number 10 on self-defense in the 
Special Courts-Martial Instructional Guide for 
Presidents, NavPers 10090 (1965), includes the 
most recent language as suggested by the hold- 
ings of the Court of Military Appeals in the 
decisions mentioned in this article. It is as com- 
prehensive as any one suggested instruction 
could be. But, as the publication cautions, this 
instruction is to be used as a guide only. It is 
the duty of the president or law officer to tailor 
this instruction, if necessary, to fit the fact situa- 
tion before him. The cases cited in this article 
present some of those fact situations and indi- 
cate the proper law to be applied and instructed 
upon. However, it appears that fatal errors 
committed in instructions on self-defense are 
usually the result of too much tailoring, leaving 
the members of the court with an incorrect im- 
pression of the law on self-defense. Any 
changes to the basic suggested instruction to fit 
peculiar fact situations must be made with the 
necessary guidelines alwaysin mind. Care must 
be taken to insure the inclusion of the items dis- 
cussed in this article without additions that de- 
tract from their meaning or that change funda- 
mentals of the law of self-defense. Instruction 
Number 10 is reprinted here for the convenience 
of the reader: 

NO. 10 


SELF-DEFENSE 


[If there is some evidence that supports a reason- 
able inference which, if accepted, would establish the 
affirmative defense of self-defense, the president must 
instruct thereon, whether or not it is requested by the 
defense. The following instruction may be used as a 
guide: ] 

With regard to self-defense the court is advised that 
self-defense is a complete excuse and defense to a 
charge of assault. However, self-defense does not 


20. United States v. Sitren, 16 USCMA 321, 36 CMR 477 (1966). 
21. United States v. Duckworth, supra note 2. 
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shield from criminal responsibility one who uses more 
force than he believes to be reasonably necessary to 
protect himself from injury. The theory of self-de- 
fense is protection and not aggression and if a person 
uses more force in the defense of his person than the 
law allows he becomes an aggressor. The degree of 
force permitted to the defender need not be identical 
with the means employed by the assaulter, but a per- 
son is justified in using such an amount of force in de- 
fense of himself against an assault as may appear to 
him at the time to be reasonably necessary to accom- 
plish that purpose. The accused under the evidence 
here presented cannot be expected to exercise detached 
reflection under conditions of stress or to make fine 
distinctions and accurate judgments in fast moving 
situations. In short, the force to which one may 
resort in self-defense is that which he believes on rea- 
sonable grounds to be necessary in view of all the 
circumstances of the case, to prevent impending 
injury. 

The question the court must therefore determine is 
whether the accused’s use of the (weapon) (force) 
here charged constituted the use of reasonable means 
in defense of his person in the light of all the circum- 
stances. The burden is on the prosecution to establish 
the accused’s guilt by legal and competent evidence 
beyond a reasonable doubt. Consequently, unless you 
are satisfied beyond a reasonable doubt that the ac- 
cused did not act in self-defense as I have discussed 
it above you must find the accused not guilty. 
[RETREAT] 

[If “retreat” is raised give the following: ] 

In regard to the question of “retreat” as raised by the 
evidence, you are advised that there is no categorical 
requirement of retreat before one may, in defense, (re- 
sort to the use of force likely to result in grievous 
bodily harm) (resort to the use of force to prevent 
impending injury). Rather the opportunity to re- 
treat safely is only a single factor, to be considered by 
the court together with all the circumstances in eval- 
uating the issue of self-defense. 


Some areas which Instruction Number 10 does 
not cover but which have been mentioned and 
must be instructed upon if included in the fact 
situation before the court are: withdrawal from 
the role of aggressor, mutual combatant, or pre- 
cipitator; the effect of voluntary intoxication; 
the situation where death results accidentally 
from a legitimate response to an ordinary as- 
sault; and the question of retreat by an accused 
from an assault in his place of dwelling. The in- 
structions suggested below for use in these situa- 
tions are based upon the holdings in the cases 
cited as authority in each instance. 

In the case of withdrawal from a role of ag- 
gressor, mutual combatant, or precipitator, the 
following instruction should be inserted between 
the two general paragraphs of Instruction 10: 

The court is further advised that, although the defense 

of self-defense is not available to (an aggressor) (one 
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who engages in mutual combat) (one who precipitates 
an altercation), that defense is available to a person 
who completely withdraws from such activity and 
finds it necessary to protect himself from an opponent 
who continues the matter and becomes the unlawful 
actor.” 


In the case of voluntary intoxication affecting 
the person claiming self-defense, insert the fol- 
lowing instruction between the two general sec- 
tions of Instruction 10: 


In regard to the question of voluntary intoxication as 
raised by the evidence, you are advised that voluntary 
intoxication, though it may affect the actions of a 
person, has no effect upon the standards to be applied 
in determining the reasonableness of the accused’s 
fear of harm and his subsequent actions.” 


In the case of accidental death resulting from 
a permissible response to an ordinary assault, 
the following instruction should be inserted be- 
tween the two general paragraphs of Instruc- 
tion Number 10: 


The court is further advised that unintended or un- 
anticipated death resulting from permissible self- 
defense against an assault is accident or misadventure 
and under the law is excusable.” 


When the fact situation includes the question 
of retreat by the accused from an assault in his 
place of dwelling, the following instruction 
should be given in addition to the “retreat” por- 
tion of Instruction No. 10: 


The court is also advised that an accused threatened 
with harm in his place of dwelling may stand his 
ground and defend himself; the law requires him to 
retreat no farther.” 


Addition of instructions on these areas of con- 
cern are all part of the “tailoring” which is de- 
manded as peculiar fact situations require. 
However, for the most part, Instruction Number 
10 will provide good instruction for the court, 
and it is an excellent basis upon which to build 
the finished product if a situation so demands. 


22. United States v. O’Neal, supra note 4. 
23. United States v. Judkins, supra note 17. 
24. United States v. Perry, supra note 4. 
25. United States v. Adams, supra note 16. 
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EVOLUTION OF MILITARY LAW 
(Continued from page 68) 


civilian who is doing a poor job simply gets 
fired as a penalty. It may seem unreasonable 
to confine for a lengthy period the military man 
who has merely neglected his sentry duties or 
deserted his post. We know that a military 
person views matters of this type in a different 
light, because he is aware that the accused’s 
behavior in deserting his post, or falling asleep 
while a sentry, might well result in signing a 
“death warrant” for his comrades. Simply 
stated, the civilian generally does not fully com- 
prehend the unique seriousness of purely mili- 
tary offenses. 

Let’s look a little further into the matter of 
punishment. A just punishment depends in 
part upon a clear understanding of the offender’s 
personality, as well as the environment sur- 
rounding the actual offense. A military court, 
because of the knowledge and experience of its 
members, is in a far better position to assess 
an adequate and appropriate punishment with 
respect to a convicted serviceman, than would 
be a civilian judge or jury. Military members, 
it seems to me, are better able to foresee what 
type of adjustment the particular convicted 
serviceman may make to military life in the 
future. With this background, the military 
members will consider a prior fine military rec- 
ord; they can and will evaluate the training, 
experience and talents of the serviceman; and, 
in short, his consequent value, or lack of it, to 
the service. All of these factors mean more to 
the military members of the court than to their 
civilian counterparts. 

In short, therefore, the administration of the 
system of military justice is placed in the hands 
of military courts not only because it is more 
convenient and frequently represents the only 
feasible alternative, but also because military 
courts are closer to the problems of maintaining 
discipline—particularly in combat areas—and 
assessing appropriate punishment than a civil 
court would be. 





RETIRED MILITARY PERSONNEL—NEW 
RESTRICTIONS ON FOREIGN EMPLOYMENT 


LIEUTENANT DAVID M. IRWIN, USNR* 


Retired military personnel may be subject to criminal penalties 
under recently enacted legislation if they engage in certain activities 


as agents of a foreign principal. 


Lieutenant Irwin examines the scope 


of activities prohibited by the new statute and discusses its possible 
application to retired officers and enlisted men. 


HE RETIRED OFFICER or enlisted man 

remains part of his service for many pur- 
poses. Heretains many service benefits in addi- 
tion to his retired pay. He is subject to 
possible recall to active duty in time of national 
emergency. Furthermore, his post-retirement 
activities may be restricted in a number of ways. 
Retired Regular officers may not accept civilian 
employment with the Government without suf- 
fering some reduction in retired pay. Selling 
to the Government under certain circumstances 
may involve such officers in both loss of retired 
pay and criminal sanctions.? Penalties are pro- 
vided for the prosecution of certain claims 
against the Government or the acting as agent 
or attorney for anyone before the Government 
in certain matters. The Constitution itself 
bars retired servicemen from certain foreign 
employment.* ; 

The purposes behind these laws are salutary. 
Most of them are designed to prevent a retired 
serviceman from using his influence as a mem- 
ber of the service for the private advantage of 
himself or others—in short, to prevent conflicts 
of interest. The dual compensation laws fur- 
ther serve to broaden the opportunity for federal 
employment. The applicability of these laws to 
retired officers, Regular and Reserve, and re- 
tired enlisted men has for the most part been 
carefully spelled out by Congress. 

Section 8(b) of Public Law 89-486, 80 Stat. 
244, approved on July 4, 1966, adds a new Sec- 
tion 219 to 18 U.S. Code (hereinafter referred 
to as Sec. 219) which reads in part as follows: 
*Lieutenant Irwin is presently assigned to the Finance Branch, Ad- 
ministrative Law Division, in the Office of the Judge Advocate Gen- 
eral. He received his B.A. degree, with honors, from Wesleyan 

University in 1962, and his LL.B. degree, cum laude, from Harvard 
Law School in 1965. He is a member of the New York State Bar 
and the bar of the Court of Military Appeals. 

1. 5 U.S.C. 5531-5537 (formerly 5 U.S.C. 3101-3105). 

2. 37 U.S.C. 801(c) ; 18 U.S.C. 281. 


3. 18 U.S.C. 283; 18 U.S.C. 207(a), (b). 
4. Article 1, Section 9, Clause 8. 
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Whoever, being an officer or employee of the United 
States in the executive, legislative, or judicial branch 
of the Government or in any agency of the United 
States, including the District of Columbia, is or acts 
as an agent of a foreign principal required to register 
under the Foreign Agents Registration Act of 1938, as 
amended, shall be fined not more than $10,000 or im- 
prisoned for not more than two years, or both. 


A retired officer or enlisted man may be held to 
fall within the meaning of the phrase “officer or 
employee of the United States.” If so, Sec. 219 
imposes new post-retirement restrictions upon 
the activities of retired military personnel. 
Unlike other such restrictions, however, Sec. 219 
is unclear in its purpose and undefined in its 
scope of application. 

Whereas other post-retirement restrictions 
represent the implementation of clearcut policy 
choices on the part of Congress, Sec. 219, insofar 
as it may apply to retired military personnel, re- 
mains something of a mystery. The legislative 
technique employed—namely, incorporating the 
provisions of another act, passed for a different 
purpose, and using that act’s definitions and 
terminology as the basis for criminal sanc- 
tions—sheds little light upon the purpose or 
scope of Sec. 219. The section leaves undefined 
the term “officer or employee of the United 
States,” with the result that the application of 
the act to retired servicemen, officer and en- 
listed, Regular and Reserve, is unclear. This 
article will discuss these problems raised by Sec. 
219, first dealing with the nature of the conduct 
proscribed by the section and then considering 
the extent of its applicability to retired military 
personnel. 

Sec. 219 forbids officers or employees of the 
United States from engaging in any of the activ- 
ities for which registration would be required 
under the Foreign Agents Registration Act of 
1938.5 The Foreign Agents Registration Act 
of 1938 requires persons who engage in certain 





5. 22 U.S.C. 611-621. 
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activities as agents of foreign principals to file 
registration statements with the Government. 
Although amended several times, its basic pur- 
pose has remained the same: 


The act is intended to protect the interests of the 
United States by requiring complete public disclosure 
by persons acting for or in the interests of foreign 
principals where their activities are political in nature 
or border on the political. Such public disclosures 
as required by the act will permit the Government 
and the people of the United States to be informed as 
to the identities and activities of such persons and so 
be better able to appraise them and the purposes for 
which they act.’ 


Thus, the Foreign Agents Registration Act of 
1938 is basically a disclosure statute, designed 


to bring foreign propaganda and promotional © 


activities into the open. 

The Act requires registration of every “agent 
of a foreign principal,” as defined therein. The 
key definitions, “foreign principal” and “agent 
of a foreign principal,” are carefully spelled out 
by the Act. A “foreign principal” is defined by 
Sec. 1(b)* to include: 


(1) a government of a foreign country and a 
foreign political party ; 

(2) a person outside the United States, other 
than a United States citizen and domiciliary 
or a domestic corporation having its principal 
place of business within the United States; 
and ; 

(8) a partnership, association, corporation, 
organization, or other combination of per- 
sons organized under the laws of or having 
its principal place of business in a foreign 
country. 


An “agent of a foreign principal” is broadly 
defined by Sec. 1(c)* as any person who acts as 
agent for or acts under the direction or control 
of a foreign principal, either directly or in- 
directly, and who: 


(1) engages within the United States in po- 
litical activities for or in the interests of such 
foreign principal; 
(2) acts within the United States as a public 
relations counsel, publicity agent, informa- 
tion-service employee or political consultant 
for or in the interests of such foreign prin- 
cipal; 
(3) within the United States solicits, collects, 
disburses, or dispenses contributions, loans, 
money, or other things of value for or in the 
interest of such foreign principal; or 

6. S. Rep. No. 143 on S. 693, 89th Cong., Ist Sess. 1 (1965). 


7. 22 U.S.C. 611(b) as amended by Public Law 89-486, supra. 
8. 22 U.S.C. 611(c) as amended by Public Law 89-486, supra. 
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(4) within the United States represents the 
interests of such foreign principal before any 
agency or official of the United States. 


Any person who agrees, consents, assumes or 
purports to act as or who holds himself out 
to be an agent of a foreign principal is deemed 
to be an agent of a foreign principal under Sec. 
1(c). 

Section 3 * exempts from registration persons 
who, although agents of foreign principals, are 
engaged only in certain specified activities. 
Such exempt persons include diplomatic or con- 
sular officers or employees thereof, nonpublic- 
relations officials of foreign governments, and 
employees of foreign governments the defense of 
which the President deems vital to the defense 
of the United States. Most significant, how- 
ever, are the exemptions provided for in subsec- 
tions (d), (e), and (g) of Sec. 3. Subsection 
(d) exempts: 


Any person engaging or agreeing to engage only (1) 
in private and nonpolitical activities in furtherance of 
the bona fide trade or commerce of such foreign prin- 
cipal; or (2) in other activities not serving predomi- 
nately a foreign interest; or (3) in the soliciting or 
collecting of funds and contributions within the United 
States to be used only for medical aid and assistance, 
or for food and clothing to relieve human suffering, 
if such solicitation or collection of funds and contribu- 
tions is in accordance with and subject to the provi- 
sions of the Act of November 4, 1939, as amended (54 
Stat. 4), and such rules and regulations as may be 
prescribed thereunder; 


Subsection (e) exempts: 
Any person engaging or agreeing to engage only in 
activities in furtherance of bona fide religious, scho- 
lastic, academic, or scientific pursuits or of the fine 
arts; 

Finally, subsection (g) exempts: 


Any person qualified to practice law, insofar as he 
engages or agrees to engage in the legal representa- 
tion of a disclosed foreign principal before any court 
of law or any agency of the Government of the United 
States: Provided, That for the purposes of this sub- 
section legal representation does not include attempts 
to influence or persuade agency personnel or officials 
other than in the course of established agency pro- 
ceedings, whether formal or informal. 


The coverage of Sec. 219 is coterminous with 
the foreign Agents Registration Act of 1938. 
The conduct for which that act imposes registra- 
tion requirements on the part of any person be- 
comes criminal conduct if engaged in by any 
“officer or employee of the United States.” It 
should be emphasized that the exemptions 
9. 22 U.S.C. 613 as amended by Public Law 89-486, supra. 








enumerated in Sec. 3 of the act are incorporated 
into Sec. 219, since Sec. 219 prohibits only con- 
duct for which registration would be required. 
Thus, if the activities of an “officer or employee 
of the United States” fall within one of these 
exempt categories he is free from the criminal 
restrictions of Sec. 219. 

It would seem apparent that a retired Regular 
officer of the Navy falls within the term “officer 
or employee of the United States,” for the pur- 
poses of Sec. 219. Such conclusion follows 
from the holding of Morgenthau v. Barrett.’ 
There the court was called upon to interpret a 
statute prohibiting the receipt of compensation 
in relation to any proceeding in which the 
United States has an interest by any “officer or 
clerk in the employ of the United States.” + The 
court held that a retired Regular officer is not 
only an officer of the United States but must also 
be considered to be in the employ of the United 
States notwithstanding his retired status, since 
a retired Regular officer can be recalled to active 
duty. The argument was made that the pur- 
pose of the statute there involved was merely to 
prevent conflicts of interest arising from the 
holding of positions both inside and outside the 
Government, and that such evils would be most 
unlikely in the case of a retired military officer 
long removed from active service. The court 
conceded the strength of this argument, but 
maintained that the language of the statute re- 
quired the result which it reached.” 

Since Morgenthau held that a retired Regular 
officer is an “officer or clerk in the employ of the 
United States,” it would seem that he also comes 
within the less restrictive term, “officer or em- 
ployee of the United States” used by Sec. 219. 
The argument can be made that Sec. 219 ought 
not to apply to a retired Regular officer long re- 
moved from active service or any connection 
with the Government, but the court in Morgen- 
thau considered and rejected a similar argument 
concerning the statute there involved. It would 
thus appear that Sec. 219 applies to retired 
Regular officers. 

The applicability of Sec. 219 to retired Re- 
serve officers is not clear. Absent other legisla- 
tion, the reasoning behind the Morgenthau case 
would apply to all retired officers, Reserve and 
Regular alike. However, 5 U.S.C. 2105(d) 
(hereinafter referred to as Sec. 2105(d) ), for- 
merly 5 U.S.C. 30r(d), provides: 

10. 108 F. 2d 481 (D.C. Cir. 1939), cert denied, 309 U.S. 672 (1940). 
11. Former 18 U.S.C. 203. This prohibition has been carried forward 


in part by the present 18 U.S.C. 281. 


12. See also United States v. Tyler, 105 U.S. 244 (1882); 29 Op. 
Atty. Gen. 397 (1912). 
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(d) A Reserve of the armed forces who is not on 
active duty or who is on active duty for training is 
deemed not an employee or an individual holding an 
office of trust or profit or discharging an official func- 
tion under or in connection with the United States be- 
cause of his appointment, oath, or status, or any duties 


or functions performed or pay or allowances received 
in that capacity. 


Taken literally, Sec. 2105(d) says that, for all 


‘purposes, a Reserve officer not on active duty is 


not an employee of the United States or a person 
holding an office under the United States. 
Since the prohibitions of Sec. 219 apply to any 
“officer or employee of the United States,” Sec. 
2105(d) appears on its face to exempt retired 
Reserve officers from the criminal prohibitions 
of that section. Sec. 2105(d), however, must be 
read in the light of other legislation as well as 
the construction given to it by court decisions 
and administrative determinations, and when 
so read the scope of that section becomes less 
clear. 

Sec. 2105(d) has been generally applied to 
statutes directed at “officers or employees of 
the United States” in the area of conflicts of in- 
terest or dual compensation. It has been ap- 
plied to exempt retired Reserve officers from 
the former dual compensation provision con- 
tained in 5 U.S.C. 59a.1* It has been held to 
exempt retired Reserve officers from the 
criminal provisions of 18 U.S.C. 281 (prohibit- 
ing any retired officer from representing anyone 
in the sale of anything to the department in 
which he holds a retired status) and 18 U.S.C. 
283 (prohibiting any retired officer from acting 
as agent or attorney in the prosecution of certain 
claims against the government).** It should be 
noted, however, that these two sections by their 
terms do not apply to “any person specially ex- 
cepted by Act of Congress.” 

The scope of Sec. 2105(d) has been limited, 
however, by United States v. Harris... There 
the court held that, notwithstanding the broad 
wording of the predecessor to Sec. 2105(d), a 
Reserve officer is encompassed by the terms of 18 
U.S.C. 912, which makes it a crime to pretend to 
be an “officer or employee of the United States.” 
The court concluded from the legislative history 
and apparent purpose behind Sec. 2105(d) that 
its applicability was limited to such matters as 
leaves of absence, conflicts of interest, and 
similar matters dealt with in Title 5. Under 
this view, if Sec. 219 is viewed simply as a con- 
flict of interest statute, Sec. 2105(d) would 





13. Present provisions now specifically apply only to Regular officers. 
See 5 U.S.C. 5532(b). 


14. See Taussig v. McNamara, 219 F. Supp. 757 (D.D.C. 1963). 
15. 220 F. Supp. 289 (D. Md. 1963). 
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exempt retired Reserve officers from its pro- 
hibitions; if, however, Sec. 219 is designed to 
serve some broader purpose, Sec. 2105(d) 
might not apply. The holding in Harris leaves 
open the question whether retired Reserve 
officers are exempted from Sec. 219. 

It should be further noted that, in other situa- 
tions where Reserve officers have been exempted 
from post-retirement employment restrictions, 
the exemption has been rather clearly stated by 
Congress.*® Sec. 219, however, neither ex- 
empts Reserve officers by its own terms, nor 
does it contain any language which could be 
construed as bringing Sec. 2105(d) into play. 
It is at least arguable from this that Congress 


did not intend to exempt retired Reserve officers 


from the provisions of Sec. 219. 

Another statute bearing on the application of 
Sec. 219 to Reserve officers is 10 U.S.C. 1032 
(hereinafter referred to as Sec. 1032) which 
reads as follows: 


Subject to the approval of the Secretary concerned, 
a Reserve may accept civil employment with, and 
compensation therefor from, any foreign government 
or any concern that is wholly or partly controlled by 
a foreign government. 


This section could arguably have applica- 
tion to that part of Sec. 219 which restricts ac- 
tivities on behalf of foreign governments or 
government controlled institutions. Taken 
literally, Sec. 1032 says that, so far as employ- 
ment by a foreign government or government 
controlled institution is concerned, if a retired 
Reserve officer obtains approval from the Sec- 
retary of the Navy he is free from the prohibi- 
tions of Sec. 219. Against this view, however, 
the legislative history behind Sec. 1032, as well 
as the language of the statute itself, seems to 
indicate that that provision was designed to deal 
solely with the constitutional prohibition 
against the receipt of any emolument from a 
foreign state by any holder of an office of profit 
or trust under the United States.’ If it is so 
limited, Sec. 1032 would create no exemption 
from Sec. 219 for retired Reserve officers. 

It cannot be safely concluded that either the 
blanket exemption of Sec. 2105 (d) or the limited 
exemption of Sec. 1032 applies to exclude re- 
tired Reserve officers from Sec. 219. The scope 
of both of these exemptive provisions as they 
may bear on Sec. 219 remains unclear. 

The applicability of Sec. 219 to retired en- 
listed men presents another unanswered ques- 
tion. Normal usage would indicate that Sec. 





16. See 5 U.S.C. 5532(b); 18 U.S.C. 281; 18 U.S.C. 283; 18 U.S.C. 
202(a); 37 U.S.C. 801(c). 
17. S. Rep. No. 1795 on H.R. 5426, 82nd Cong., 2nd Sess. 33 (1952). 
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219 does not extend so far. Enlisted men are 
not generally considered to be officers of the 
United States. Although they might be con- 
sidered employees of the United States while on 
active duty,** that status would appear to ter- 
minate upon their retirement. 

The court’s decision in Morgenthau v. Bar- 
rett,® however, looks the other way. As noted 
above, the court was there called upon to con- 
strue the term “officer or clerk in the employ 
of the United States,” and the court held that a 
retired Regular officer was, (1) an officer of the 
United States, and (2) in the employ of the 
United States since he stood by for possible 
recall to active duty. Under this reasoning a 
retired enlisted man would likewise be in the 
employ of the United States, since he too is sub- 
ject to possible recall. 

Sec. 219 uses the term “employee” rather 
than the term “in the employ” involved in the 
Morgenthau case. It can be argued that the 
former term implies an individual in active 
service only, whereas the latter term is more 
general and thus more readily applicable to per- 
sons in a mere standby status. Although this 
argument may have some strength, in the light 
of Morgenthau it cannot be safely advised with- 
out further clarification that enlisted men are 
not subject to the criminal prohibitions of Sec. 
219. 

The uncertainty as to the applicability of Sec. 
219 stems largely from the fact that the purpose 
behind that section, insofar as it applies to re- 
tired servicemen, is unclear. The House and 
Senate reports on Sec. 219 indicate that it was 
considered to be a conflict of interest statute.*° 
The same view was taken by the Department of 
Defense in its report which unsuccessfully at- 
tempted to add a proviso to Sec. 219 exempting 
all retired military personnel.”* 

If Sec. 219 is merely designed to prevent con- 
flicts of interest from arising, it is difficult to 
see why it should apply to any retired military 
personnel—certainly other than retired Reg- 
ular officers—since the likelihood of their 
exercising some sinister influence upon the Gov- 
ernment through their retired status is remote 
indeed. It may be, however, that Sec. 219, 
insofar as it applies to retired servicemen, serves 
the broader purpose of barring conduct on the 
part of such retired personnel which might be 


(Continued on page 90) 


18. See United States v. Wight, 176 F. 2d 376 (2d Cir. 1949). 

19. Supra note 10. 

20. S. Rep. No. 143 on S. 693, 89th Cong., Ist Sess. 15 (1965); H.R. 
Rep. No. 1470 on S. 693, 89th Cong., Ist Sess. 15 (1965). 

21. H.R. Rep. No. 1470 on S. 693, 89th Cong., Ist Sess. 16-19 (1965). 








: THE FOREIGN CLAIMS ACT— . 
INTERPRETIVE AND PROCEDURAL GUIDELINES 


LIEUTENANT VERNON L. EVANS, USNR* 


The Foreign Claims Act is intended by Congress to promote and 
maintain friendly relations in foreign countries by the prompt settle- 
ment of meritorious claims. In this article, Lieutenant Evans out- 
lines the workings of this instrument for international good will. 


ITH THE EMERGENCE of the United 

States as a major’ power in the 20th 
century, and the deployment of her military 
forces over large areas of the world, problems 
have inevitably arisen with regard to the indig- 
enous populations of foreign countries. Military 
operations, both in war and peace time, as well 
as the ordinary disruptions and daily annoy- 
ances occasioned by the presence of large num- 
bers of the nationals of one country in another, 
have made it apparent that steps must be taken 
to ameliorate these difficu.ties and thus insure 
our stock of good will wit’ our allies. 

The first such measure was the Foreign Claims 
Act ? of 1918 which provided that “claims of in- 
habitants of France or any other European coun- 
try not an enemy or ally of an enemy for dam- 
ages caused by American military forces may be 
presented to any office designated by the Presi- 
dent.” This Act, while designed to deal specifi- 
cally with the situation created by the presence 
of American troops in Europe during World War 
I, set the theme followed by later statutes. Con- 
gress felt that the United States should assume 
the responsibility of reimbursing foreign nation- 
als for damages or injuries they suffered as the 
result of incidents or accidents caused by Ameri- 
can military personnel. 

The Act 2 of 1942, though more specific in its 
provisions and with a wider geographic applica- 
tion than the Act of 1918, nevertheless embodied 
the same legislative intent, that of “promoting 
*Lieutenant Evans is presently assigned to the Litigation and Claims 

Division in the Office of the Judge Advocate General. He holds the 
B.A. degree from Northwestern University and the J.D. degree 
from Northwestern University School of Law. He is admitted to 
practice before the Supreme Court of Illinois and the Court of 
Military Appeals. 


1. Act of 18 Apr 1918, 40 Stat. 532. 
2. Act of 2 Jan 1942, 55 Stat. 880. 
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and maintaining friendly relations by the 
prompt settlement of meritorious claims.” This 
statute, though amended several times since 
1942, has remained an important part of Ameri- 
ca’s foreign policy, both militarily and diplo- 
matically. 

The present law * provides for Foreign Claims 
Commissions to settle and pay claims of not more 
than $15,000.00 for damage to, or loss of, real or 
personal property of any foreign country or of 
any poiitical subdivision or inhabitant of a for- 
eign country, and for personal injury or death 
of an inhabitant of a foreign country, when such 
injury, death or damage occurs outside the 
United States, its territories, Commonwealths 
or possessions, and is caused by, or is otherwise 
incident to noncombat activities of the armed 
forces, or is caused by a member thereof or by 
a civilian employee of the military department 
concerned. 

It should be remembered that appropriations 
out of which foreign claims are paid are not 
intended to be a permanent charity fund for 
soothing wounded feelings. Claims payable un- 
der the Foreign Claims Act must be “meritori- 
ous.” There must be some showing that the 
military person or civilian employee of the serv- 
ice concerned actually caused the damage or in- 
jury. The injury or damage need not be the 
result of negligence or willful misconduct. It 
can be mere oversight or mistake of judgment. 
But a line of causation must be established. 
Also, it is not enough that the United States be 
moved merely by a feeling of compassion ‘ for 
the victim of an accident or altercation in order 
for a claim to be entertained under the Foreign 


3. 10 U.S.C. 2734. 
4. JAG Manual, sec. 2211. 
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Claims Act. 
before the claim can be said to be “meritorious.” 
These depend not only on the type of injury or 
damage suffered but also on the status of 
the parties and the place where the incident 
occurred. 


Other requirements must be met 


JURISDICTIONAL REQUIREMENTS 


First of all, the claimant must be an “‘inhabit- 
ant” of aforeigncountry. Heneed not bea citi- 
zen of the country where the incident occurred 
and may even be an inhabitant of some foreign 
country other than the one where the incident 
occurred. For example, a citizen of France, 
while visiting Morocco was involved in an auto- 
mobile accident with an American sailor. The 


Foreign Claims Commission found him to be an’ 


“inhabitant of a foreign country.” Thecountry 
of which he is an “inhabitant” must, however, be 
one that is friendly to the United States; or if it 
is not, it must be shown that the claimant himself 
is friendly to the United States. 

American citizens, even those who are “in- 
habitants” (7.e., persons whose status is more 
permanent than that of tourists or transients) of 
a foreign country or who are dependents accom- 
panying military personnel, are not eligible to 
claim under the Foreign Claims Act. This oc- 
casionally causes hardship to our own citizens 
abroad whose only remedy against the tortious 
act of military personnel (when acting outside 
the scope of their duties) is to file suit in a for- 
eign court. In one noteworthy case, an Ameri- 
can citizen traveling in Italy, was struck by a 
Navy vehicle, whose driver was in an off-duty 
status. A civil suit in an Italian court would 
have been fruitless since the sailor’s assets 
were insufficient to pay for the damage. The 
Military Claims Act* was not applicable since 
the sailor was not acting in the line of duty. 
Finally, several years after the incident, a pri- 
vate bill was passed by Congress for the relief 
of this unfortunate tourist. 


5. In some countries of the Far East, the custom of making a con- 
dolence or sympathy donation, known as “solatium” has arisen. 
The Navy can make these donations to injured parties, though 
not from Foreign Claims funds. DOD Appropriation Act of 
October 15, 1966 (80 Stat. 990, sec. 603) provides for payments 
in advance of expenses determined by the Investigating Officer to 
be necessary and in accord with local custom. ‘“‘Solatia” can be 
given in those countries where it is considered customary to give 
something as a token of compassion and contrition. In some 
countries, it is even a definite advantage to make such donations. 
In Japan, for example, the local courts often consider the injured 
party’s attitude toward the offender when they render sentence. 
If the offender has done something to atone for his conduct and 
the victim has accepted it, the court is more likely to give a lesser 





sentence. If the offender makes such a donation out of his own 
pocket, or the Government gives one out of DOD funds, the 
amount should be deducted from any Foreign Claim the victim 
subsequently files. 

6. 10 U.S.C. 2733. 
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It is clear that the American citizen tourist 
should be afforded comparable protection and 
provided with a more expeditious remedy. But 
it would not be appropriate to extend the cover- 
age of the Foreign Claims Act since that statute 
is designed to be an instrument of our for- 
eign policy and not a means of reimbursing 
Americans. 

Once it is established that the claimant satis- 
fies the “inhabitant” requirement, it must be de- 
termined whether the other party to the claim, 
the offender, is a person for whose conduct the 
United States will assume responsibility. 

This party is usually a member of the Naval 
Establishment, either a Navy or Marine Corps 
serviceman or a civilian employee of one of these 
services. Claims precipitated by members of 
the Coast Guard are also within a Navy Com- 
mission’s cognizance when the Coast Guard is 
acting asa part of the Navy. Persons for whose 
conduct the Foreign Claims Act does not provide 
reimbursement include the dependents who ac- 
company members of the Naval Establishment 
abroad. Also, the actions of civilian employees 
of the Navy who are inhabitants of a foreign 
country and whose action is outside the scope of 
their employment, cannot be the subject of a 
claim. In such cases their action bears no rela- 
tionship to the United States and the courts of 
their own country must provide the remedy. 

The jurisdiction of a Foreign Claims Commis- 
sion is also dependent upon the place and type of 
injury involved. The incident must occur out- 
side of the United States, its Territories, Com- 
monwealths, and possessions. In addition, 
claims arising from incidents on the high seas 
normally are beyond the scope of the Foreign 
Claims Act. They are the subject of admiralty 
claims. Some claims precipitated by naval ves- 
sels are, however, within the cognizance of the 
Foreign Claims Act. Vessel damage to piers 
and other land structures, as well as damages 
caused by loading and unloading cargoes, can 
sometimes be heard by a Foreign Claims Com- 
mission if specific authorization is first obtained 
from the Judge Advocate General. 

Another type of claim that is not allowed un- 
der the Foreign Claims Act is one to enforce a 
contract. It is felt that individuals should be 
able to enforce their own contracts. However, 
it sometimes happens that a tort will grow out of 
the contractual relationship and this becomes a 
proper subject foraclaim. For example, when 
a claimant seeks reimbursement for the cost of 
damages to his car which he rented to a service- 
man and which was subsequently damaged due 





to the drunk driving of the serviceman, such 
costs can be recovered by a claim. 


Most claims filed under the Foreign Claims 
Act, however, arise from the more mundane oc- 
currences of everyday living, such as traffic acci- 
dents and disorderly conduct. 

Certain international agreements and govern- 
ment directives must also be consulted before 
assuming jurisdiction. Status of Forces Agree- 
ments between the United States and other na- 
tions have preempted the coverage of certain 
claims. The NATO SOFA,’ for example, pro- 
vides that claims arising from line of duty con- 
duct will be considered only by the Receiving 
State (the state where the troops are stationed). 
The Receiving State will adjudicate these 
claims by its own internal laws and award ap- 
propriate compensation. It will then be reim- 
bursed, 75% of the amount of the award, by the 
Sending State. Claims arising from actions 
done beyond the scope of employment or line of 
duty continue to be settled according to the For- 
eign Claims Act. To determine how line of duty 
claims should be handled in countries having 
these SOF Agreements, the specific SOFA and 
the directives of the appropriate area com- 
mander should be consulted. These directives 
often alter the procedure to be followed by a For- 
eign Claims Commission and should, therefore, 
be examined before any action is taken in order 
to insure a speedy and proper adjudication of 
each claim. 

For example, a COMSIXTHFLT Instruction * 
provides that when units of the Sixth Fleet are 
in foreign ports, the Senior Officer Present 
Afloat shall appoint a Foreign Claims Commis- 
sion to adjudicate all non-line of duty claims of 
$200.00 or less. This procedre is intended to 
promote the rapid settlement of small claims. 

Finally, the Foreign Claims Regulations 
should be checked to see if the claim is one aris- 
ing where the Navy has single-service responsi- 
bility.° 

Present regulations *® promulgated by the 
Judge Advocate General permit Foreign Claims 
Commissions to be convened by any Naval at- 
taché and by any commanding officer of the 
naval service. These Commissions may be 
standing Commissions hearing all claims that 
arise during their period of appointment. A 
one officer Commission (it may be either a Navy 
+ NATO/SOF Agreement; Art. VIII. 


8. COMSIXTHFLT INST 5800.2G, Subj: Procedures for investiga- 


tion of foreign claims and procedures for settlement of small 
claims. 


9. JAG Manual, sec. 2229(b). 
10. JAG Manual, sec. 2218. 





or Marine Corps officer and it may be a Coast 
Guard officer when the Coast Guard is operating 
under the jurisdiction of the Navy) can con- 
sider claims of $1,000.00 or less. A three mem- 
ber Commission can hear claims of $1,000.00 
to $15,000.00. However, claims awards of 
$2,500.00 to $5,000.00 must be approved by the 
convening authority before they become final, 


.and awards in excess of $5,000.00 must be ap- 


proved by the Judge Advocate General or, in the 
case of claims arising in Australia or Italy, by 
the Officer in Charge, U.S. Sending State Office. 

After the Commission receives a claim and 
after it determines it properly has jurisdiction, 
it then decides the validity of the claim and 
the amount to be awarded. In doing this it can 
hear statements of the claimant, the offender, 
and eyewitnesses. The Commission is not 
bound by the rules of evidence which apply in 
court. It can make use of hearsay statements 
and other evidence which would ordinarily be 
excluded from a courtroom. Its task is that of 
balancing the equities. It adjudicates the claim 
on the basis of whether or not there has been 
an injury or damage suffered and whether or 
not a member of the Naval Establishment was 
the cause." 


ADJUDICATING THE CLAIM 


No formal procedure is prescribed for the 
conduct of the Commission. However, the pro- 
cedure of courts of inquiry and boards of in- 
vestigation should be followed as much as prac- 
ticable. Beyond that, the Commission is free 
to conduct its investigation informally and pro- 
ceed in any manner it feels will best elicit the 
facts and help it reach a determination accept- 
able to the claimant, keeping always in mind that 
the purpose of the Foreign Claims Act is to 
promote good will and enhance the friendship 
and respect of foreign citizens for the people 
and Government of the United States. 

The Commission should make itself avail- 
able to the claimant to assist him in preparing 
the necessary claims forms and in explaining 
the claims procedure. It should not commit it- 
self to any decision prior to hearing all the evi- 
dence but should express the Navy’s regret for 
any injury or damage the claimant may have 
suffered and assure him that every consideration 
will be given to his claim. 

The success of the Foreign Claims Commis- 
sion in achieving the purposes of Congress will 
11. The fact that the claimant has been contributorily negligent will 

not necessarily preclude his recovery. The Commission should 

examine the law of the plece of the incident to determine if 


contributory negligence is a complete bar to recovery or merely 
reduces the amount of recovery. 
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depend as much on its speed, fairness, and 
diplomatic skills as on the amount of the award 
granted. 

In determining the amount of recovery, the 
Commission should inquire into whether or not 


the claimant is covered by insurance. If he is, 
the Commission should hold its findings and rec- 
ommendations in abeyance until it is determined 
what portion of the damages the insurer will 
bear. If the insurer’s award is considered in- 
adequate, the Commission can award an amount 
equal to the difference between the insurer’s 
award and the amount it considers should be 
given to the victim to make him whole again. It 
should also be remembered that the Foreign 
Claims Act does not provide for the settlement 


of claims of the insurer or any other subrogee. | 


Claims by the insurer for money it has paid the 
victim are not allowed by the Act. Similarly, 
doctors’ fees, hospital expenses, etc., are not 
proper claims when filed by the persons or in- 
stitutions rendering these services. These ex- 
penses when paid by the victim are proper 
expenses to be included in his foreign claim. 

After examining all the evidence, the Com- 
mission informs the claimant of its decision. If 
there is a monetary award and if the claimant is 
willing to accept it, the Commission should 
secure a release from liability for all damages 
and injuries arising from the incident, before 
paymentisrendered. This release will state the 
amount of the award, both in the local currency 
and in the dollar amount, and when signed will 
accompany the Commission’s report. This re- 
port will be forwarded to the convening author- 
ity. Foran enumeration of the specific contents 
of such a report, Section 2221 of the Foreign 
Claims Regulations * should be examined. 

After its report is forwarded, the work of the 
Foreign Claims Commission is completed. 
Awards in excess of $2,500.00 are subject to the 
approval of higher authority, but if the Com- 
mission has conducted its proceedings in com- 
pliance with the Foreign Claims Act and the 
Foreign Claims Regulations, this approval will 
ordinarily be given and the case will not be re- 
opened in the absence of newly discovered 
evidence. 

It has not been the purpose of this article to 
give a detailed discussion of each provision of 
the Foreign Claims Act and the Regulations 
promulgated thereunder, but rather to give a 
general outline of the purposes and procedures 
of the Act and Regulations and to point out some 
12. JAG Manual, sec. 2221. 
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of the more common pitfalls of the claims ad- 
judicating process. Officers who are appointed 
to Foreign Claims Commissions should thor- 
oughly familiarize themselves with the Foreign 
Claims Regulations and the directives of the 
cognizant area commander before acting on a 
claim. The Regulations are for the most part 
self-explanatory, and if followed will result in 
the rapid and efficient settlement of claims. 

The Foreign Claims Act is intended by Con- 
gress to be an effective aid in promoting Amer- 
ica’s prestige abroad and in earning for her the 
respect and friendship of the other Govern- 
ments and peoples of the world. If the Act and 
its Regulations are followed with diligence, dis- 
patch, and diplomacy, the purpose for which 
they are intended will be served. 





RETIRED MILITARY PERSONNEL 
(Continued from page 86) 


viewed as reflecting adversely upon the service 
involved. In short, Congress may feel that it 
creates a bad image for retired servicemen to 
be acting in a public relations or similar capacity 
for foreign interests. If Sec. 219 is designed 
in part to carry out this broader purpose, it 
arguably should apply to all retired service- 
men, Regular and Reserve, officer and enlisted. 

A hopeful note has been sounded by an in- 
forma] indication from the Department of Jus- 
tice that Sec. 219 will not be applied to any 
member of the uniformed services not on active 
duty. The basis for this conclusion is not, how- 
ever, apparent. It is hoped that a formal opin- 
ion from the Attorney General will eventually 
be forthcoming which will clarify the applica- 
tion, if any, of Sec. 219 to retired military 
personnel. 

Section 219 is an imprecise measure at best. 
Its purpose is unclear and its terminology un- 
defined. Its provisions would seem to encom- 
pass retired Regular officers; but, beyond that, 
its application to retired military personnel is 
unclear. Under the present state of the law, a 
retired officer or enlisted man would be best 
advised to refrain from engaging in the types 
of employment covered by the Act. In the 
event he contemplates such employment, he 
should seek advice from the Judge Advocate 
General concerning more recent interpretations 
of the law. 





UNREASONABLE REFUSAL 
(Continued from page 76) 


naval service without the benefits provided by 
10 U.S.C. Chapter 61 (retirement or severance 
pay, as applicable). This is a harsh result in 
the case of a disabled member, since disability, 
by definition, is an impairment to future income- 
producing potential. Nevertheless, considera- 
tions of importance to the Government in such a 
case must also be taken into account. The 
Government spends varying amounts of time 
and money to train a member to perform a use- 
ful and necessary task. His disability prevents 
him from performing the job he was trained to 
do. However, medical or surgical treatment 
can often be expected to restore such member to 
a duty status. If the member refuses treat- 
ment, he remains unfit, and must be released. 
Why should the Government provide retirement 
or severence pay to such an individual if his 
refusal is unreasonable? Both from the view- 
point of promoting military discipline and from 


the viewpoint of preventing unjust enrichment, 
a denial of benefits would appear to be an appro- 
priate measure. 

Since the end result is often a harsh one, 
however, application of the doctrine of unrea- 


‘ sonable refusal must be careful and thoughtful, 


with due consideration given to the humani- 
tarian aspects of the individual case. As we 
have seen, a member’s emotional health as well 
as previous attempts at treatment are impor- 
tant factors to be considered. The ultimate 
determination of misconduct is a factual one, 
and should be made after a review of all perti- 
nent medical evidence. Finally, the concept of 
unreasonable refusal must be retained as a flexi- 
ble and dynamic one; every day brings new ad- 
vances in medical and surgical techniques, and 
the reasonableness of a refusal must be con- 
sidered in the light of current expert medical 
opinion. 
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